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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 

Equity Xo. 67466 

McGraw-Hill Publishing Co., Inc., Plaintiff, 

vs. 

American Aviation Associates, Inc., et al., Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Trade Mark Infringement 

and Unfair Competition 

Filed June 21 1938 

In the District Court of the United States 
for the District of Columbia 

Holding an Equity Court 

Equity Xo. 67466 

McGraw-Hill Publishing Co., Inc., 330 West 42nd St., 
Xew York, X. Y., Plaintiff, 

vs. 

American Aviation Associates, Inc., and Wayne W. Par¬ 
rish, Suite 647 Earle Bldg., Washington, D. C., Al¬ 
bert H. Stackpole, and Edward J. Stackpole, Jr., 
Telegraph Press Building, Harrisburg, Pa., Defen¬ 
dants. 


MCGRAW-HILL PUBLISHING COMPANY, INC.. VS. 


To the Honorable . the Judges of the District Court of the 
United States for the District of Columbia: 

MdGraw-Hill Publishing- Co., Inc., plaintiff, above named, 
complains ol’ the defendants, American Aviation Associ¬ 
ates, Inc., and Wayne W. Parrish, Albert H. Stackpole, and 
Edward J. Stackpole, Jr., severally and collectively, and as 
individuals, and alleges: 

1. That the plaintiff, McGraw-Hill Publishing Co., Inc., 
a corporation organized and existing under the laws of the 
State of Xew York, is a citizen of said State and engaged 
in business therein more particularly at 330 West 42nd 
Street. Xew York City and elsewhere throughout the United 
States, in editing, printing, publishing, selling and dis¬ 
tributing printed publications issued periodically and per¬ 
taining to aeronautics and allied subjects. 

2 2. On the information and belief that the defen¬ 

dants, American Aviation Associates, Inc., is a citi¬ 
zen of the State of Pennsylvania, having its publication 
office and place of business in the Telegraph Press Build¬ 
ing in the City of Harrisburg, Pennsylvania and a prin¬ 
cipal place of business in the District of Columbia, having 
an Office at suite 647, Earle Building, Northeast Corner of 
13th and E. Streets, X. W. in the City of Washington in 
the District of Columbia: that the defendant Albert II. 
Stackpole, also the Vice President of the defendant Amer¬ 
ican Aviation Associates, Inc., is a citizen of the State of 
Pennsylvania whose address is 104 Telegraph Building, 
Harrisburg, Pennsylvania; that the defendant Edward J. 
Stackpole, Jr., also the Secretary-Treasurer of the defen¬ 
dant American Aviation Associates, Inc., is a citizen of 
the State of Pennsylvania whose address is 104 Telegraph 
Building, Harrisburg, Pennsylvania; that the defendant 
Wayne W. Parrish and the President of and editor for the 
defendant, American Aviation Associates, Inc., is a resi¬ 
dent of the District of Columbia (1814 24th Street, X. W., 
Washington, D. C.) having his principal place of business 
at suite 647, Earle Building, the Xortheast Corner of 13th 
and E. Streets, X. W., Washington in the District of Co¬ 
lumbia. 

3. That the jurisdiction of this Court arises from the fact 
that your plaintiff’s cause of action herein depends in part 
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upon a trade mark duly registered in the United States 
Patent Office, and further by reason of the fact that the 
plaintiff and the defendants are citizens of different states, 
and the amount in controversy is greatly in excess of three 
thousand ($3,000) dollars, exclusive of interests and costs. 

4. That said plaintiff since its organization in 1025 under 
the specific name McGraw-Hill Publishing Company, Inc., 

and prior thereto or since 1885 through its predeces- 

3 sors, has been and is now engaged in the editing, 
printing, publishing, selling, and distributing of 

magazines including those pertaining to aeronautics and 
has distributed and sold said magazines and similar pub¬ 
lications directiv and continuously since at least as earlv as 
• • * 

the year 1025, to date and has directly and through its 
predecessors in business since the year 1916 caused to be 
printed on its magazines, packages containing same, and 
in the advertising pertaining to same for the purpose of 
identifying the specific aeronautics publications as the 
products of the plaintiff, the characterization, trade mark, 
and/or title, “AVIATION/’ 

5. That the said trade mark of plaintiff, namely, “AVIA¬ 
TION”, is prominently displayed on the cover page, title 
page, and at the bottom of substantially each and every 
page of said magazine as a means of indicating the source 
and origin of said magazine published exclusively by the 
plaintiff. 

6. That the plaintiff, which term includes its predeces¬ 
sors has engaged hi the business of editing, printing, pub¬ 
lishing 1 , selling, and distributing periodicals including mag¬ 
azines since 1885, circulating its magazines in the United 
States only, from 1885 to 1800; that said plaintiff since at 
least as early as 1800 began to operate the publications 
and circulate its said publications throughout the world: 
that since at least as early as the year 1899 the publications 
and periodicals of the plaintiff have been continuously dis¬ 
tributed in interstate, intra state and international com¬ 
merce throughout the reading world; that the said plaintiff 
at the present time is issuing approximately twenty-five 
(25) publications, some weekly and some monthly, with a 
total annual circulation of approximately ten million (10,- 

000,000) copies; that since 1885 the said plaintiff has 

4 spent approximately fifteen million ($15,000,000) 
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dollars in advertising its publications, and that in each of 
the years 1935, 1936, and 1937, the annual business of the 
plaintiff in the sale and distribution of its publications and 
periodicals has been approximately ten million ($10,000,000) 
dollars. 

7. Plaintiff further submits that the subjects matter con¬ 
tained within the printed publication bearing the trade 
mark and/or title “AVIATION” issued periodically and 
printed, published, edited, distributed, and sold by the said 
plaintiff contains the best information obtainable on the 
subject of aeronautics, and its allied subjects, including 
technical matters as well as those pertaining to news, thus 
assuring the general reading and purchasing public as well 
as executives; engineers; manufacturers of airplanes, en¬ 
gines, and accessories; transport operators; airport man¬ 
agers and operators; flying service operators; airplane 
pilots; personnel of the Army Air Corps and Navy Bureau 
of Aeronautics: and students studying or interested in 
aeronautics of the highest standard of information and 
news items available for the subjects treated in said plain¬ 
tiff’s publication. 

8. That the said plaintiff, which term includes its prede¬ 
cessors in business, has continuously since at least as early 
as the year 1916 edited, printed, published, distributed, and 
sold a publication bearing the trade mark and/or title 
“AVIATION” and said trade mark has been used through¬ 
out the United States and foreign countries for the pur¬ 
pose of identifying the said publication of said plaintiff 
and of making known to the reading public, including tech¬ 
nicians and others, the high quality and authenticity of the 
information printed in said plaintiff’s publication and giv¬ 
ing said publication a distinctive and exclusive means by 

which said publication would be identified by the 
5 public, the trade, and profession, both as a special 

kind of publication and as a publication originating 
only with the plaintiff. A specimen publication is attached 
hereto and marked Exhibit A. 

9. That in order to increase the demand for the said pub¬ 
lication bearing the trade mark and/or title and to identify 
the plaintiff’s said product in the minds of the public, the 
trade, and profession, plaintiff has expended for advertis¬ 
ing in periodicals, displays, samples, demonstrations, and 
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other methods, over three hundred thousand ($300,000.00) 
dollars since 1910, and in the last three years approximately 
over fifty thousand ($50,000.00) dollars, including; adver¬ 
tising in plaintiff's many publications as well as publica¬ 
tions of others, and estimates that in the year 1938, it will 
spend approximately twenty-five thousand ($25,000.00) 
dollars in advertising the said “AVIATION” Magazine 
for such purposes; that by reason of the said advertising 
and still further by reason of the high quality of subjects 
matter contained within the covers of the magazine iden¬ 
tified by the trade mark and/or title “AVIATION” and 
the high standard of plaintiff’s business conduct, a great 
demand has grown up for magazine bearing the trade mark 
and/or title “AVIATION” and the public, the trade, and 
profession have come to identify said magazine of plain¬ 
tiff by means of said trade mark and/or title “AVIA¬ 
TION” and has come to look for and purchase said maga¬ 
zine under the said title and/or trade mark, in the belief 
that it is the magazine of and originating only with the 
plaintiff; that an increasingly extensive business and valu¬ 
able good will had before June, 1937 become attached to 
said trade mark and/or title “AVIATION”; that the plain¬ 
tiff exercises great diligence and skill in its policies, super¬ 
vision and publishing of its said magazine sold un- 
6 dcr the trade mark and/or title “AVIATION”, and 
that through the selection of well-trained writers 
and editors, the said magazine edited, printed, published, 
distributed, and sold by the said plaintiff, enjoys a high 
reputation for the authenticity and correctness of the news 
and other information contained therein and the educa¬ 


tional value of said magazine bearing the trade mark 
and/or title “AVIATION”, and has derived, is deriving, 
and is entitled to derive large and substantial profits from 
the sale of said magazine due to the diligence and skill 
exercised by the said plaintiff in exploiting its trade mark 
and/or title “AVIATION”, and by reason of the public 
demand created by the superior quality of the publication 
over an uninterrupted period of at least twenty-one (21) 


years. 

10. That at the time plaintiff had adopted and first used 
the said trade mark and/or title “AVIATION” for its 
magazine, no other person, firm, corporation, or associa- 
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tion, to its best knowledge, was using the title and/or trade 
mark “AVIATION” per se, to identify the origin of maga¬ 
zines, periodicals or the like with the exception of plain¬ 
tiff’s predecessors in business. 

11. That the said plaintiff as early as the year 1022 en¬ 
tered its magazine bearing the trade mark “AVIATION” 
as second-class matter in the Post Office, Highland, New 
York, and has since entered the said magazine bearing the 
trade mark “AVIATION” in the Post Office at New York 


City and at the present time the magazine is entered as 
second-class matter at the Post Office, Albany, New York, 
all entries being made under the Act of March 3, 1870. 

12. That the said plaintiff has in conformity with and 
under the laws of the United States and rules of the Pat¬ 


ent Office, duly registered the trade mark “AVIA- 
7 TION” on January 10, 1028 through one of its pre¬ 
decessors, Aviation Publishing Corporation of New 
York, N. Y., registration No. 237,534 for magazine, which 
registration is now owned by the plaintiff by purchase and 
transfer and the recording of said transfer appears on the 
transfer of records, United States Patent Office, Liber 
A130, page 56; that the said registration is valid and sub¬ 
sisting, unrevoked and uncancelled; (Profert of a certified 
copy of registration is hereby made and marked Exhibit 
B) that the said plaintiff, including its predecessors in busi¬ 
ness, has continuously edited, printed, published, distrib¬ 
uted, and sold its magazine bearing the trade mark “AVIA¬ 
TION” from 1916 continuously to date throughout the 
world, including the District of Columbia and the State of 
Pennsylvania, the places in which the defendants are each 
and severally located and doing business. 

13. That in the year 1916 the magazine bearing the plain¬ 
tiff’s: trade mark “AVIATION” was comprised of only 
thirty-four (34) pages; that due to the diligence and skill 
of said plaintiff since employed and manifested and the 
demand of the public, trade, and profession, for its maga¬ 
zine bearing the trade mark “AVIATION” the size of and 
material for and in the magazine has increased in quantity 
and quality and the magazine is now comprised of approxi¬ 
mately ninety (90) pages with a material increase in cir¬ 
culation from about two thousand (2,000) in 1916 to twenty- 
three thousand, four hundred (23,400) in the year 1937, 
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(the year defendants entered the field) which magazines 
hearing the trade mark “AVIATION” are sold by sub¬ 
scription, on the newsstands, and through the International 
Circulating Company in interstate and intra-state com¬ 
merce: that the said magazine bearing the trade mark 
“AVIATION” is now published monthly by the plaintiff. 

14. That by reason of the aforesaid various means 
8 and through other usual means, the plaintiff has built 
up a large and valuable trade in the said magazine 
bearing the trade mark “AVIATION” in the United 
States, more particularly the State of Pennsylvania and 
the District of Columbia and in some foreign countries: 
that its said trade-marked publication has been sold at fair 
and reasonable prices to the public and trade based upon 
its cost and the care and skill exercised in its compilation 
and publishing. 

15. That the trade mark “AVIATION” has become gen¬ 
erally associated in the minds of the public and in tin* trade 
with plaintiff's magazine and that its magazine is called 
for and ordered bv the public and the trade bv said trade 
mark “AVIATION”. 

16. That the plaintiff's said magazine bearing the trade 
mark “AVIATION” is invariably printed in the English 
language and from type set in the United States and that 
more than eighty-live (8 ") c / ) per cent of its entire circula¬ 
tion is purchased and used by the American public includ¬ 
ing readers located in the United States of America and 
the Central and South Americas. (Sec subscription rates 
given at bottom of Exhibit A. which reads, “United States, 
Canada, Mexico, Central and South American countries 

* * * ”) 

17. That in addition to using the trade mark “AVIA¬ 
TION” to identify the origin of the plaintiff's said ’publi¬ 
cation, the plaintiff uses a sub-title “The Oldest American 
Ae rona utica 1 Magazine. ” 

18. That the said plaintiff has over a period of twenty- 
two (22) years diligently and at great expense apprised 
the public, the trade, and profession of the exclusive rights 
to the use of the trade mark and/or title “AVIATION” 
for magazines and during this entire period, said plaintiff 
was without knowledge of any claim on the part of anyone 
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else To any right, title or interest in the said mark 
9 “AVIATION” per so, as applied to magazines for 
the purpose of indicating origin and ownership; that 
defendant herein well knowing of the use of the said trade 
mark and or title “AVIATION" and the exclusive right 
thereto as a trade mark for magazines and the said sub¬ 
title has acquiesced in the claimed exclusive rights in the 
said plaintiff to the trade mark “AVIATION" and/or 
aforesaid sub-title for magazines. 

19. That said defendants jointly and severally, well 
knowing of the magazine of the plaintiff and bearing the 
trade mark “AVIATION" did in the early part of 1937 
select and adopt the infringing title or trade mark “AMER¬ 
ICAN AVIATION" and/or ‘ 


“American 

AVIATION" 


for a magazine to be sold and distributed to the reading 
public, including the types of readers to whom and by 
whom the magazine of the plaintiff and bearing the trade 
mark “ WIATION" had been previously sold and read. 

*20. That the said magazine edited and/or distributed 
and or sold by the said defendants contains subject matter 
pertaining to aeronautics and allied subjects some of which 
subject matter overlaps with that included in the publica¬ 
tion of the plaintiff bearing the trade mark “AVIATION”; 
tiiat said defendants’ magazine also includes news items 
and advertising pertaining to aeronautics and allied sub¬ 
jects and said defendants’ magazine is sold and distributed 
through at least two mediums, namely, by subscription and 
over the news stands, which mediums are identical with 
mediums used by plaintiff before, during, and since the 
year 1937. 

21. That in May, 1937, your plaintiff first learned of the 
conflicting publication issued by the defendants when said 
plaintiff received the first issue of the publication bearing 
the title “AMERICAN AVIATION” which was sent 
10 to said plaintiff free of charge; that immediately 
upon receiving the said magazine bearing the con¬ 
flicting title “AMERICAN AVIATION” the said plaintiff 
did; on June 24, 1937 and several times thereafter duly 
notify said defendants, collectively, individually and as of¬ 
ficers of the defendant corporation American Aviation As- 
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sociates, Inc. of the prior use of the trade mark “AVIA¬ 
TION” for magazines by the plaintiff; notified said defen¬ 
dants that the use of the trade mark and/or title “AMERI¬ 
CAN AVIATION” was conflicting with and an infringe¬ 
ment of said plaintiff's title and/or trade mark “AVIA¬ 
TION”: that actual and substantial confusion had already 
arisen due to the contemporaneous use of the trade marks 
and/or titles “AVIATION” and “AMERICAN AVIA¬ 
TION” and requesting the said defendants to discontinue 
the use of the conflicting trade mark and/or title “AMERI¬ 
CAN AVIATION” for magazines. 

22. That the defendants in addition to adopting the con¬ 
flicting title and/or trade mark “AMERICAN AVIA¬ 
TION'’ also appropriated from plaintiff's sub-title “The 
Oldest American Aeronautical Magazine” the words 
“American Aeronautics ” by using the said words which 
were substantially identical with the words “ American 
Aeronautical” and using them in the sub-title “The Inde¬ 
pendent Voice of American Aeronautics (Italics sup¬ 
plied) 

23. That on information and belief the said defendants 
after issuing their free copy of “AMERICAN AVIA¬ 
TION’’ in Mav, 1937 continued to use the said conflicting 
trade mark and/or title “AMERICAN AVIATION” and 
the sub-title “The Independent Voice of American Aero¬ 
nautics” and solicited subscriptions and offered and other¬ 
wise exposed the magazines for sale to the reading public, 
including the display on newsstands seeking to entice and 

enticing a class of purchasers similar to those hero- 
11 tofore served by the said plaintiff, with the full 

knowledge of plaintiff’s rights herein and particular 
with the full knowledge that plaintiff had acquired by reg¬ 
istration under Sec. 16 U. S. C. title 15 Sec. 96 of the Trade 
Mark Act of February 20, 1905 and by user the exclusive 
right to the use of the word and/or title “AVIATION” as 
a trade mark for publications issued periodically, namely, 
magazines; that in willful disregard of plaintiff’s rights in 
the premise, continues to seek subscriptions and has made, 
kept, offered for sale, and sold in the District of Columbia 
and elsewhere in the United States in state and interstate 
trade a similar but inferior publication identified either as 
third or fourth class matter and marked with the words or 
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title “AMERICAN AVIATION”, and that said defen¬ 
dants are now so doing and that the said defendants 
liave thereby infringed plaintiff’s said trade mark and 
have thereby caused and are now causing the plaintiff great 
and irreparable loss and injury and has derived from the 
said acts great profits and advantages unlawfully, the ex¬ 
tent of which, however, plaintiff is unable to ascertain and 
therefore asks for an assessment and accounting thereof. 

24. That the said wrongful acts of defendants as herein 
alleged have also caused, are causing, and will continue to 
cause confusion in the trade and in the minds of the pur¬ 
chasing ’public as to the true origin of magazines issued, 
distributed, and sold by defendants and/or the true origin 
of the solicitation of advertisements solicited by the said 
defendants, resulting in irreparable loss and injury to 
plaintiff by leading the public to subscribe for and/or pur¬ 
chase defendants’ advertising and magazine as and for the 
magazine of plaintiff and in the belief that the defendants’ 
magazine marked “AMERICAN AVIATION” is 
12 that of plaintiff, and/or by leading the public to be¬ 
lieve that the said magazine bearing the title 
“AMERICAN AVIATION” and/or the sub-title “The In¬ 
dependent Voice of American Aeronautics” bore the plain¬ 
tiff's usual guarantee of correctness and quality and fur¬ 
ther bv causing the public, the trade, and profession to be¬ 
lieve that said ‘‘AMERICAN AVIATION” magazine is a 
supplement to your plaintiff's well-known magazine “AVI- 
ATI()N” or that said defendants either severally or jointly 
are associated with the plaintiff in some manner and that 

said wrongful acts of said defendants have seriouslv dam- 
» • 

aged the plaintiff and unless restrained will continue to 
damage and destroy the value of plaintiff’s trade mark and 
the goodwill established thereunder. Attached hereto and 
forming a part of this complaint is a magazine issued by 
defendants bearing the conflicting title or titles and is 
marked Exhibit c/ 

2o. That the said defendants, collectivelv and severallv 
have shipped, distributed, and sold and are selling, ship¬ 
ping, and distributing in interstate and intra-state com¬ 
merce, more particularly between the State of Pennsyl¬ 
vania and the District of Columbia, a magazine similar in 
format, style, and information bearing the said conflicting 
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title “AMERICAN AVIATION” which includes your 
plaintiff's registered trade mark “AVIATION", which 
word “AVIATION” as used bv the said defendants is 


prominently displayed as the main part of the title on the 
defendants’ magazine. (See affidavit and magazine at¬ 
tached hereto as Exhibits D and D 1 respectively.) 

26. That the defendants well knowing the premise, rights 
and privileges secured unto this plaintiff in the exclusive 
rights to the trade mark “AVIATION” and contriving to 
injure the said plaintiff in its long established right 
13 to its trade mark “AVIATION” for magazines, did 
sell and is now selling in the State of Pennsylvania 


and the District of Columbia and distributes and sells else¬ 


where in the United States a magazine published on the 
first and fifteenth of each month, including the subject of 
aeronautics and allied subjects including printed material 
similar in nature to that comprising the magazine of plain¬ 
tiff bearing the trade mark “AVIATION” to the great 
loss and injury of this plaintiff and without the license and 
authority but against the will of this plaintiff and in viola¬ 
tion of plaintiff’s rights resulting in an infringement of 
the trade mark “AVIATION”. 


27. That the said plaintiff has for at least five (5) years 
last past used the trade mark “AVIATION” in substan¬ 
tially the same design or type of lettering as that shown on 
plaintiff’s Exhibit A. from which it will be noted the letters 
VI ATI ON are small in comparison with the large or 


. initial letter “A” which letter “A” 


extends above and be¬ 


low the said letters V I A T I 0 N, which design, type, and 
formation have been appropriated and are now being used 
by the defendants in the display of the word “AVIATION” 
eniploved as an essential and prominent part of the title 
“AMERICAN AVIATION” on the magazine distributed 
by said defendants which words are also set off in the sub¬ 
stantial form, arrangement, display, and type as that used 
by plaintiff in the display of its trade mark “AVIATION”. 
(See illustrations of the marks attached hereto and marked 
Exhibit E. and El.) 
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1G 28. That the defendants by the use and display of 
the words “AMERICAN AVIATION” and/or 

“American 

AVIATION” 

which use and display is a deceptive simulation of the dis¬ 
play of the mark owned and used by your plaintiff as ap¬ 
plied to magazines is competing unfairly with said plain¬ 
tiff and has placed in the hands of unscrupulous dealers and 
others, a means of causing and permitting the said goods 
of the defendants, which goods are similar in kind but in¬ 
ferior to plaintiff’s said publications and sold for a price 
lower than that for which plaintiff’s publications are of¬ 
fered, to be palmed off or passed off for the goods of your 
plaintiff causing injury to the reading public long familiar 
with the said publication of your plaintiff and to the conse¬ 
quent irreparable loss and injury to your said plaintiff. 

29. That the defendants have caused to be inserted on 
pages 21 and 408 of the Washington Telephone Directory 
issue of Winter-Spring 1937 193S of the Chesapeake and 
Potomac Telephone Company publication the title “Amer¬ 
ican Aviation Magazine” in lieu of the name of the defen¬ 
dant, American Aviation Associates, Inc., thus advertis¬ 
ing and emphasizing the title including the plaintiff’s trade 
mark “AVIATION” to the injury and damage of said 
plaintiff. 

30. That on information and belief the said defendants 
intend to continue and are continuing aforesaid infringe¬ 
ment and wrongful acts; have diverted and are diverting, 
and threaten to continue to divert profits to which said 
plaintiff is lawfully entitled whereby plaintiff has been 

heretofore, is now and will be hereafter greatly dam- 
17 aged by loss of profits which it would have obtained 
had not the defendant appropriated plaintiff’s said 
trade mark and/or subtitle and materially qualified its 
goodwill. 

31. That the said defendants continued use of the title 
and/or trade mark “AMERICAN AVIATION” with or 
without the sub-title “The Independent Voice of American 
Aeronautics” in relation to magazines, has caused confu¬ 
sion in the trade and the minds of the purchasing public as 
to the true origin of plaintiff’s magazine and has confused 
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the said trade and public into believing that the said defen¬ 
dants' magazine originates with the said plaintiff or is put 
out by or with the consent of said plaintiff or by virtue of 
a right acquired from said plaintiff to the great loss, dam¬ 
age and injury of said plaintiff. 

32. That the said defendants have been duly notified of 
said contemplated acts of infringement and unfair competi¬ 
tion on May 24, 1937, June 24, 1937, July 15, 1937, October 
IS, 1937, during a conference in Harrisburg, Pennsylvania, 
on November 18, 1937, and January 27, 1938, and requested 
to desist and refrain from using the said title “AMERI¬ 
CAN AVIATION” and any other simulation of the title 
“AVIATION*’ owned, used and controlled by the said 
plaintiff, but the defendants have refused to discontinue the 
use of the title “AMERICAN AVIATION” and/or the 
sub-title “The Independent Voice of American Aeronau¬ 
tics” and the defendants have threatened to continue these 


acts of infringement and unfair competition well knowing 
the premise and rights and privileges secured unto the 
plaintiff and will continue to cause the plaintiff irreparable 
injury unless the said wrongful acts by defendant be re¬ 
strained and enjoined by this Honorable Court. 

IS 32. Forasmuch as plaintiff can have no adequate 
relief except in this Court and to the end that the 
defendants may severally, if it or he can show why plain¬ 
tiff should not have the relief hereby prayed, and make a 
full disclosure and discoverv of all matters aforesaid each 


of them according to their knowledge, information, and be¬ 
lief, the said defendants American Aviation Associates, Inc. 
by a responsible officer of the defendants, that he shall, ac¬ 
cording to the best of his knowledge or its knowledge, infor¬ 
mation, and belief, full, true, and direct answer make to 
the matters hereinafter stated and charged but not under 
oath, answer under oath being waived. 

Wherefore plaintiff prays: 

(a) For an injunction restraining the defendants sever¬ 
ally and collectively and as individuals, also its, his, or their 
attorneys, agents, assigns, and employees from publishing, 
distributing, offering for sale, or selling publications of any 
kind especially those pertaining to aeronautics and allied 
subjects and from printing or otherwise affixing to said 
goods the trade mark “AVIATION” and/or any decep- 
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five simulation thereof including “AMERICAN AVIA¬ 
TION.” 

(b) For an injunction restraining the defendants sever¬ 
ally and collectively and as individuals, also its, his or their 
attorneys, agents, assigns, and employees from advertising 
or otherwise using the trade mark “AVIATION” or any 
deceptive simulation thereof including the words “AMER¬ 
ICAN AVIATION” in connection with publications in¬ 
cluding subject matter pertaining to aeronautics and allied 
subjects. 

(e) For an injunction restraining the defendants sever¬ 
ally and collectively and as individuals, also its, his or their 
attorneys, agents, assigns, and employees from publishing 
distributing, offering for sale, or selling publications of any 
kind especially those pertaining to aeronautics and allied 
subjects as and for the publication of the plaintiff and from 
otherwise in any manner competing unfairly with the plain¬ 
tiff. 

(d) For an injunction restraining the defendants sever¬ 
ally and collectively and as individuals, also its, his 

19 or their attorneys, agents, assigns, and employees 
from in any way simulating and/or using as a part 
of defendants’ trade mark or means of identifying its pub¬ 
lication, the word “AVIATION” and/or the display of 
“AVIATION” or dress or style of its publication in simu¬ 
lation of the dress, stvle, and/or display used bv the plain¬ 
tiff. 

(e) For an injunction restraining the defendants sever¬ 
ally and collectively and as individuals, also its, his, or 
their attorneys, agents, assigns, and employees from pub¬ 
lishing, distributing, offering for sale or selling publica¬ 
tions of any kind especially those pertaining to aeronautics 
and allied subjects from printing or otherwise affixing to 
said goods either associated or unassociated with the trade 
mark “AVIATION” the sub-title “The Independent Voice 
of American Aeronautics” or any simulation thereof in¬ 
cluding the sub-title “The Oldest American Aeronautical 
Magazine” and/or the words “American Aeronautics” 
and/or “American Aeronautical” or any simulation there¬ 
of. 

(f) For an accounting of the profits realized by the de¬ 
fendants and of which the plaintiff has been denied by rea- 
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son of the unlawful acts of defendants and the damages 
suffered by the plaintiff by reason of the infringement and 
other wrongful acts of defendants, and that said damages 
when ascertained be trebled by reason of the willful acts of 
the defendants including the infringement of the plaintiff’s 
registered trade mark and for the cost of this suit. 

(g) For such other and further relief as this Court may 
deem proper. 

Plaintiff prays the usual process of this Court be directed 
to said defendants, American Aviation Associates, Inc., 
"Wayne "W. Parrish, Albert IT. Stackpole, and Edward J. 
Staekpole, severally, collectively and as individuals re¬ 
quiring it, he, and them to be and appear before this Hon¬ 
orable Court on a day certain therein named. 

McGRAW-HILL PUBLISHING CO., INC. 

Bv JAMES II McGRAW JR 

President 

CIIAS. R. ALLEN 
JOSEPH A. GERARDI 
Attorneys for Plaintiff 


20 Answer of Defendant American Aviation 

Associates, Inc. 

Filed July 11 1938 

ft # 

The answer of American Aviation Associates, Inc., a 
corporation, respectfully represents to this Honorable 
Court as follows: 

1. That this defendant admits the allegations of para¬ 
graph 1 of the bill of complaint. 

2. That this defendant admits the allegations of para¬ 
graph 2 of the bill of complaint. 

3. That this defendant neither admits nor denies the alle¬ 
gations of paragraph 3 of the hill of complaint, being ad¬ 
vised that said paragraph alleges only conclusions of law 
requiring no answer. 

4. That this defendant neither admits nor denies the alle¬ 
gations of paragraph 4 of the bill of complaint, having no 
knowledge thereof, but requires strict proof of such alle¬ 
gations. 
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5. That, answering: the allegations of paragraph 5 of the 
bill of complaint, this defendant admits that the word 
“AVIATION” is displayed on the cover page, title page, 
and at the bottom of substantially each and every page of 
the magazine published by the plaintiff, but this defendant 
denies each and every other allegation of said paragraph. 

6. That this defendant neither admits nor denies the alle¬ 
gations of paragraph 6 of the bill of complaint, having no 
knowledge thereof, and demands strict proof of such of 
said allegations as mav be material. 

7. That, answering the allegations of paragraph 7 of the 
bill of complaint, this defendant admits that the plaintiff’s 
magazine, “AVIATION”, contains information on the sub¬ 
ject of aeronautics, and its allied subjects, including tech¬ 
nical matters as well as news, but this defendant 

21 denies each and every other allegation of said para¬ 
graph. 

8. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 
8 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

9. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 9 
of said bill of complaint, neither admits nor denies the same 
but demands strict proof thereof. 

10. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

10 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

11. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

11 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

12. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

12 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

13. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

13 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 



20 


MCGRAW-HILL PUBLISHING COMPANY. INC., VS. 


14. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 
14 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

15. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 15 

of said bill of complaint, neither admits nor denies 

22 ' the same but demands strict proof thereof. 

1G. That this defendant, having insufficient knowl¬ 
edge concerning the allegations of fact contained in para¬ 
graph 1G of said bill of complaint, neither admits nor denies 
the same but demands strict proof thereof. 

17. That this defendant admits the allegations of para¬ 
graph 17 of the bill of complaint. 

18. That, answering the allegations of paragraph 18 of 
the bill of complaint, this defendant denies that the plaintiff 
lias, 1 over a period of twenty-two (22) years, diligently and 
at great expense apprised the public, the trade, and profes¬ 
sion of the exclusive rights to the use of the trade mark or 
title “AVIATION" for magazines, and this defendant de¬ 
nies that the plaintiff has acquired an exclusive right to the 
use of the word “AVIATION” as a trade mark, and denies 
that this defendant has acquiesced in the claimed exclusive 
rights in the plaintiff to the use of “AVIATION” as a 
trade mark for magazines: that this defendant further 
denies that the plaintiff has acquired exclusive rights to the 
use of the sub-title “The Oldest American Aeronautical 
Magazine”, and denies that this defendant has acquiesced 
in the claimed right of the plaintiff to the exclusive use of 
said words as a sub-title; that this defendant further denies 
that the use of the word “AVIATION” in and upon the 
publication of the plaintiff indicates the origin and owner¬ 
ship of said publication, and avers that said title is merely 
descriptive of the nature and contents of the plaintiff’s 
magazine. 

19. That, answering the allegations of paragraph 19 of 
the bill of complaint, this defendant admits that, beginning- 
in 1937, it has published, sold, and distributed to the read¬ 
ing public, a publication entitled “AMERICAN AVIA¬ 
TION”, but this defendant denies that the title of its said 

publication infringes upon the title or trade mark 

23 of the plaintiff, and this defendant denies that it has 


AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


21 


infringed upon the rights of the plaintiff in any respect 
whatsoever. 

20. That, answering the allegations of paragraph 20 of 
the bill of complaint, this defendant admits that its publi¬ 
cation, “AMERICAN AVIATION ”, contains subject mat¬ 
ter pertaining to aeronautics and allied subjects, and that 
it contains news items and advertising pertaining to aero¬ 
nautics and allied subjects, and that it has sold and dis¬ 
tributed its said magazine by means of subscriptions and 
sales at news stands; but this defendant avers that its mag¬ 
azine is primarily and chiefly a news publication, whereas 
the contents of the plaintiff's magazine, “AVIATION”, 
consist chiefly of feature articles and stories, as is shown 
by Exhibit A and Exhibit 0 which are filed with the plain¬ 
tiff’s bill of complaint: that the plaintiff’s publication 
“AVIATION” now contains a news section entitled “The 
Aviation News”, but this defendant avers that said section, 
devoted to aviation news, was not used or included in plain¬ 
tiff’s said magazine until after this defendant began the 
publication of its news magazine “AMERICAN AVIA¬ 
TION”. 

21. That, answering the allegations of paragraph 21 of 
the bill of complaint, this defendant admits that after it 
began the publication of its magazine “AMERICAN AVI¬ 
ATION”, in June, 1937, certain officers and representa¬ 
tives of the plaintiff requested this defendant, through its 
officers and agents, to discontinue the use of the title 
“AMERICAN AVIATION” on its said magazine, but 
this defendant avers that its said title or trade mark does 
not conflict with the trade mark of the plaintiff and does 
not infringe upon the plaintiff’s trade mark. 

22. That, answering the allegations of paragraph 22 of 
the bill of complaint, this defendant admits that it uses and 

prints on its magazine, the words “The Independent 
24 Voice of American Aeronautics”, as is shown by 

Exhibit C filed with the plaintiff’s bill of complaint, 
but this defendant denies that said words were or are sub¬ 
stantial^ identical with the words “The Oldest American 
Aeronautical Magazine”, which are used on the plaintiff's 
magazine, and this defendant denies that its use of the 
words “The Independent Voice of American Aeronautics" 
infringes in any way upon the rights or trade mark of the 
plaintiff. 
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23. That, answering the allegations of paragraph 23 of 
the bill of complaint, this defendant admits that it has, since 
beginning the publication of its magazine ‘‘AMERICAN 
AVIATION”, in June, 1937, used the trade mark and title 
‘‘AMERICAN AVIATION” on said magazine and has 
printed thereon the words “The Independent Voice of 
American Aeronautics”, and has solicited subscriptions for 
said magazine and has offered said magazine for sale 
through news stands; but this defendant denies that in so 
doing it has violated any rights heretofore acquired by the 
plaintiff, and denies that it has acted in unlawful disregard 
of the rights of the plaintiff, and denies that it has infringed 
the plaintiff’s said trade mark, and denies that it has caused 
the 1 plaintiff great and irreparable loss and injury, and de¬ 
nies that it has unlawfully derived great profits and advan¬ 
tages from the publication of its said magazine “AMERI¬ 
CAN AVIATION”. 

24. That, answering the allegations of paragraph 24 of 
the bill of complaint, this defendant denies that its action 
in publishing and distributing its said magazine as afore¬ 
said has been wrongful, and denies that its acts have caused, 
are causing, or will cause confusion in the trade or in the 
minds of the purchasing public as to the true origin of mag¬ 
azines issued, distributed, and sold by this defendant or 

the true origin of the solicitation of advertisements 
25 solicited by or on behalf of this defendant, and this 

defendant denies that its magazine, “AMERICAN 
AVIATION”, has become or is likelv to become in anv wav 
confused with that of the plaintiff; and this defendant spe¬ 
cifically denies each and every allegation of fact contained 
in said paragraph 24 of the plaintiff’s bill of complaint. 

25. That, answering the allegations of paragraph 25 of 
the plaintiff’s bill of complaint, this defendant denies that 
its said magazine, “AMERICAN AVIATION”, which it 
is publishing, selling and distributing, is similar in format, 
style, cover design or content, to the plaintiff’s magazine, 
“AVIATION”, and denies that the trade mark and name 
of its said magazine conflicts in any improper or unlawful 
way with the title and trade mark of the plaintiff’s maga¬ 
zine, “AVIATION”. 

26. That, answering the allegations of paragraph 26 of 
the bill of complaint, this defendant admits that it has sold 
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and is now selling in the State of Pennsylvania and in the 
District of Columbia, and elsewhere in the United States, a 
magazine published twice each month containing news on 
the subject of aeronautics and allied subjects, but denies 
that the printed material in its said magazine is similar in 
nature to that comprising the said magazine of the plaintiff; 
and this defendant denies each and every allegation of fact 
contained in said paragraph 26 not herein specifically ad¬ 
mitted. 

27. That, answering the allegations of paragraph 27 of 
the bill of complaint, this defendant denies that the plain¬ 
tiff has for at least five years last past used the trade mark 
“AVIATION” in substantially the same design or type 
of lettering as that shown on plaintiff’s Exhibit A, and 
denies that the name and trade mark of its magazine, 
“AMERICAN AVIATION”, is printed thereon in the 
same or similar form, arrangement, display and type as 
that used bv the plaintiff in the displav of its trade mark 
“AVIATION”. 


26 28. That, answering the allegations of paragraph 

28 of the bill of complaint, this defendant denies that 
in using the title and trade mark “AMERICAN AVIA¬ 
TION” on its said magazine it has simulated the display of 
the trade mark and title claimed and used by the plaintiff, 
and denies that it is competing unfairly with the plaintiff, 
and denies that it has placed in the hands of unscrupulous 
dealers and others the means of causing and permitting the 


magazines of this defendant to be “palmed off” or “passed 


off” for magazines of the plaintiff, and denies that the mag¬ 


azines of this 


defendant are similar or inferior to those of 


the plaintiff, and denies that the distribution of its said 
magazine “AMERICAN AVIATION” has caused or is 
causing loss or injury to the plaintiff. 

21). That, answering the allegations of paragraph 29 of 
the bill of complaint, this defendant denies that by causing 
the name of its said publication to be inserted in tin* Wash¬ 
ington Telephone Directory it has caused injury and dam¬ 
age to the plaintiff. 

30. That this defendant denies each and every allegation 
of fact contained in paragraph 30 of said bill of complaint. 

31. That this defendant denies each and every allegation 
of fact contained in paragraph 31 of the plaintiff’s bill of 
complaint. 
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32. That, answering the allegations of paragraph 32 of 
said bill of complaint, this defendant admits that it has 
refiised to discontinue the use of the title “AMERICAN 
AVIATION” and the sub-title “The Independent Voice 
of American Aeronautics”, but this defendant denies that 
the use of said title and sub-title in any way conflicts with 
the rights and privileges of the plaintiff or causes injury 
to the plaintiff. 

33. That this defendant is advised that the last numbered 
paragraph of the plaintiff’s bill of complaint contains 

27 no allegations of fact requiring answer. 

34. That, further answering said bill of complaint, 
this defendant avers that it has, in publishing its said mag¬ 
azine and in the design of the cover and title of its said 
magazine, and in the content of its said magazine, scrupu¬ 
lously avoided imitating the said magazine of the plaintiff 
and the magazines of other persons, firms and corporations 
who publish and distribute magazines on the subject of 
aeronautics; that the magazines which this defendant pub¬ 
lishes and distributes are not similar, in cover design or 
content, to the magazines which the plaintiff publishes and 
distributes under the title and name “AVIATION”. 


35. That, further answering said bill of complaint, this 
defendant denies that by using the name and trade mark 
“AVIATION” the plaintiff has acquired such rights as 
have or could prevent this defendant from lawfully and 
properly using the name and trade mark “AMERICAN 
AVIATION” for the magazines which it publishes and 
distributes: that numerous other magazines and other pub¬ 
lications using and bearing trade marks and titles which 
include the word “aviation” and dealing with aeronautics 
and allied subjects, have been sold, published and distrib¬ 
uted in various parts of the United States, including the 
State of Pennsylvania and the District of Columbia, some 
of which are still being sold and distributed in the District 
of Columbia and other parts of the United States; that 
some of said publications bearing titles and trade marks 


including the word “aviation” 


were issued, distributed and 


sold before the plaintiff began to publish, distribute and 


sell its said magazine “AVIATION”; that numerous trade¬ 


mark names and titles for magazines and other publica¬ 


tions dealing with the subject of aeronautics and allied sub- 
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jects, which trade marks contain and include the word 
“aviation", have been registered in the United States Pat¬ 
ent Office. 

2S Wherefore, having fully answered, this defendant 

prays that the plaintiff's bill of complaint be dis¬ 
missed and that this defendant be awarded its costs in these 
proceedings. 

AMERICAN AVIATION ASSOCIATES, INC. 


Bv WAYNE W PARRISH 

RHODES, KLEPINGER & RHODES 
By COOPER B. RHODES 
Attorneys for Defendant, 

American Aviation Associates , Inc. 


District of Columbia, ss: 

Wayne W. Parrish, being first duly sworn, on oath de¬ 
poses and says that he is President of the defendant cor¬ 
poration, American Aviation Associates, Inc.; that he is 
authorized to sign and file the foregoing answer for and on 
behalf of said defendant; that he has read the foregoing 
answer, by him subscribed, and knows the contents thereof: 
that he has personal knowledge of the matters and facts 
therein stated; that the matters and facts therein stated 
are true. 

WAYNE W. PARRISH 


Subscribed and Sworn To before me this lltli day of 
July, 1938. 


MILDRED G. MURNAN 
(Seal) Notary Public , D. C. 

My Commission Expires Nov. 13, 1942 


29 Avsirer of Defendant Wayne W. Parrish 

Filed Julv 11 1938 

# #■ * 

The answer of the defendant Wayne W. Parrish respect¬ 
fully represents to this Honorable Court as follows: 

1. That this defendant admits the allegations of para¬ 
graph 1 of the bill of complaint. 
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2. That this defendant admits the allegations of para¬ 
graph 2 ol* the bill of Complaint. 

3. That this defendant neither admits nor denies the alle¬ 
gations of paragraph 3 of the bill of complaint, being ad¬ 
vised that said paragraph alleges only conclusions of law 
requiring no answer. 

4. That this defendant neither admits nor denies the alle¬ 
gations of paragraph 4 of the bill of complaint, having no 
knowledge thereof, but requires strict proof of such allega¬ 
tions. 

5. That, answering the allegations of paragraph 5 of the 
bill of complaint, this defendant admits that the word 
“AVIATION" is displayed on the cover page, title page, 
and at the bottom of substantially each and every page of 
the magazine published by the plaintiff, but this defendant 
denies each and every other allegation of said paragraph. 

6. That this defendant neither admits nor denies the alle¬ 


gations of paragraph 6 of the bill of complaint, having no 
knowledge thereof, and demands strict proof of such of 
said allegations as may be material. 

7. That, answering the allegations of paragraph 7 of the 
bill of complaint, this defendant admits that the plaintiff’s 
magazine, “AVIATION”, contains information on the sub¬ 
ject of aeronautics, and its allied subjects, including techni¬ 
cal matters as well as news, but this defendant denies 
30 each and every other allegation of said paragraph. 

8. That this defendant, having insufficient knowl¬ 
edge concerning the allegations of fact contained in para¬ 
graph 8 of said bill of complaint, neither admits nor denies 
the same but demands strict proof thereof. 

0. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 9 
of said bill of complaint, neither admits nor denies the same 
but demands strict proof thereof. 

10. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

10 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

11. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

11 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 
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12. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

12 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

13. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

13 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

14. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

14 of said bill of complaint, neither admits nor denies the 
same but demands strict proof thereof. 

15. That this defendant, having insufficient knowledge 
concerning the allegations of fact contained in paragraph 

15 of said bill of complaint, neither admits nor denies 
31 the same but demands strict proof thereof. 

16. That this defendant, having insufficient knowl¬ 
edge concerning the allegations of fact contained in para¬ 
graph 16 of said bill of complaint, neither admits nor denies 
the same but demands strict proof thereof. 

17. That this defendant admits the allegations of para¬ 
graph 17 of the bill of complaint. 

18. That, answering the allegations of paragraph 18 of 
the bill of complaint, this defendant denies that the plain¬ 
tiff has, over a period of twenty-two (22) years, diligently 
and at great expense apprised the public, the trade, and 
profession of the exclusive rights to the use of the trade 
mark or title “AVIATION” for magazines, and this defen¬ 
dant denies that the plaintiff has acquired an exclusive 
right to the use of the word “AVIATION” as a trade 
mark, and denies that this defendant has acquiesced in the 
claimed exclusive rights in the plaintiff to the use of “AVI¬ 
ATION” as a trade mark for magazines; that this defen¬ 
dant further denies that the plaintiff has acquired exclu¬ 
sive rights to the use of the sub-title “The Oldest American 
Aeronautical Magazine”, and denies that this defendant 
has acquiesced in the claimed right of the plaintiff to the 
exclusive use of said words as a sub-title; that this defen¬ 
dant further denies that the use of the word “AVIATION” 
in and upon the publication of the plaintiff indicates the 
origin and ownership of said publication, and avers that 
said title is merely descriptive of the nature and contents of 
the plaintiff’s magazine. 


28 


MCGRAW-HILL PUBLISHING COMPANY. INC., VS. 


19. That, answering the allegations of paragraph 19 of 
the bill of complaint, this defendant admits that, beginning 
in 1937, the defendant corporation, American Aviation As¬ 
sociates, Inc., of which corporation this defendant is 

32 President, has published, sold, and distributed to the 
reading public, a publication entitled “AMERICAN 
AVIATION”, but this defendant denies that the title of 
said publication infringes upon the title or trade mark of 
the plaintiff, and this defendant denies that he has, by any 
act or omission on his part, infringed upon the rights of the 
plaintiff in any respect whatsoever. 

20. That, answering the allegations of paragraph 20 of 
the bill of complaint, this defendant admits that said publi¬ 
cation, “AMERICAN AVIATION”, contains subject mat¬ 
ter pertaining to aeronautics and allied subjects, and that 
it contains news items and advertising pertaining to aero¬ 
nautics and allied subjects, and that the defendant corpo¬ 
ration has sold and distributed its said magazine bv means 
of subscriptions and sales at news stands; but this defen¬ 
dant avers that said magazine is primarily and chiefly a 
news publication, whereas the contents of the plaintiff’s 
magazine, “AVIATION”, consists chiefly of feature ar¬ 


ticles and stories, as is shown bv Exhibit A and Exhibit C 


which are filed with the plaintiff’s bill of complaint; that 
the plaintiff’s publication, “AVIATION”, now contains a 
news section entitled “The Aviation News”, but this defen¬ 
dant avers that said section, devoted to aviation news, was 
not used or included in plaintiff’s said magazine until after 
the defendant corporation began the publication of its news 
magazine “AMERICAN AVIATION”. 

21. That, answering the allegations of paragraph 21 of 
(he bill of complaint, this defendant admits that after the 
defendant corporation began the publication of its maga¬ 
zine “AMERICAN AVIATION”, certain officers and rep¬ 
resentatives of the plaintiff requested the defendants to 
discontinue the use of the title “AMERICAN AVIATION” 


on the magazine published by the defendant corporation, 
but this defendant avers that said title or trade mark does 


not conflict with the trade mark of the plaintiff and 
33 does not infringe upon the plaintiff’s trade mark. 

22. That, answering the allegations of paragraph 
22 of the bill of complaint, this defendant admits that the 
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defendant corporation uses and prints, on its magazine, tile 
words “The Independent Voice of American Aeronautics”, 
as is shown by Exhibit 0 filed with the plaintiff’s bill of 
complaint, but this defendant denies that said words were 
or are substantially identical with the words “The Oldest 
American Aeronautical Magazine”, which are used on the 
plaintiff's magazine, and this defendant denies that the 
use of the words “The Independent Voice of American 
Aeronautics” infringes in any way upon the rights or trade 
mark of the plaintiff. 


23. That, answering the allegations of paragraph 23 of 
the bill of complaint, this defendant admits that the defen¬ 
dant corporation has, since beginning the publication of its 
magazine “AMERICAN AVIATION”, used the trade 
mark and title “AMERICAN AVIATION” on said maga¬ 
zine and has printed thereon the words “The Independent 
Voice of American Aeronautics”, and has solicited sub¬ 
scriptions for said magazine and has offered said maga¬ 
zine for sale through news stands; but this defendant de¬ 
nies that in so doing he or the defendant corporation has 
violated any rights heretofore acquired by the plaintiff, or 
has acted in unlawful disregard of the rights of the plain¬ 
tiff, or has infringed the jffaintiff’s said trade-mark, or 
has caused the plaintiff great and irreparable loss and in¬ 
jury or has unlawfully derived great profits and advan¬ 
tages from the publication of its said magazine “AMERI¬ 


CAN AVIATION”. 


24. That, answering the allegations of paragraph 24 of 
the bill of complaint, this defendant denies that he or the 
defendant corporation has, by publishing and distributing 
the said magazine of the defendant corporation, as 
34 aforesaid, acted wrongfully, and denies that any acts 
of the defendants have caused, are causing, or will 
cause confusion in the trade or in the minds of the pur¬ 
chasing public as to the true origin of magazines issued, 
distributed, and sold by the defendant corporation, or the 
true origin of the solicitation of advertisements solicited 
by or on behalf of the defendant corporation, and this de¬ 
fendant denies that said magazine “AMERICAN AVIA¬ 
TION” has become or is likelv to become in anv wav con- 

* » « 

fused with that of the plaintiff; and this defendant specifi¬ 
cally denies each and every allegation of fact contained in 
said paragraph 24 of the plaintiff’s bill of complaint. 
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25. That, answering the allegations of paragraph 25 of 
the plaintiff's bill of complaint, this defendant denies that 
said magazine “AMERICAN AVIATION”, which the de¬ 
fendant corporation is publishing, selling, and distributing, 
is similar in format, style, cover design, or content, to the 
plaintiff's magazine “AVIATION”, and denies that the 
trade mark and name of the magazine of the defendant cor¬ 
poration conflicts in any improper or unlawful way with the 
title and trade mark of the plaintiff’s magazine “AVIA¬ 
TION”. 

20. That, answering the allegations of paragraph 20 of 
the bill of complaint, this defendant admits that the defen¬ 
dant corporation has sold and is now selling in the State of 
Pennsylvania and in the District of Columbia, and else¬ 
where in the United States, a magazine published twice each 
month containing news on the subject of aeronautics and 
allied subjects, but denies that the printed material in said 
magazine is similar in nature to that comprising the said 
magazine of the plaintiff: and this defendant denies each 
and every other allegation of fact contained in said para¬ 
graph 20 not herein specifically admitted. 

27. That, answering the allegations of paragraph 27 of 
the bill of complaint, this defendant denies that the 

35 plaintiff has for at least five years last past used the 
trade mark “AVIATION” in substantially the same 
design or type of lettering as that shown on plaintiff’s Ex¬ 
hibit A, and denies that the name and trade mark of the 
magazine, “AMERICAN AVIATION”, is printed thereon 
in the same or similar form, arrangement, display and type 
as that used bv the plaintiff in the display of its trade mark 
“AVIATION”. 

28. That, answering the allegations of paragraph 28 o" 
the bill of complaint, this defendant denies that in using the 
title and trade mark “AMERICAN AVIATION” on the 
said magazine the defendant corporation, or any of the de¬ 
fendants, has simulated the display of the trade mark and 
title claimed and used by the plaintiff, and denies that the 
defendants are competing unfairly with the plaintiff, and 
denies that the defendants have placed in the hands of un¬ 
scrupulous dealers and others the means of causing and 
permitting the magazines published by the defendant cor¬ 
poration to be “palmed off” or “passed off” for magazines 
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of the plaintiff, and denies that the magazines of the defen¬ 
dant corporation are similar or inferior to those of the 
plaintiff and denies that the distribution of said magazine 
“AMERICAN AVIATION” has caused or is causing loss 
or injury to the plaintiff. 

29. That, answering the allegations of paragraph 29 of 
the bill of complaint, this defendant denies that by causing 
the name of said publication, “AMERICAN AVIATION”, 
to be inserted in the Washington Telephone Directory, the 
defendants, or any of them, have caused injury and dam¬ 
age to the plaintiff. 

30. That this defendant denies each and every allegation 
of fact contained in paragraph 30 of said bill of complaint. 

31. That this defendant denies each and everv allegation 
of fact contained in paragraph 31 of the plaintiff’s bill of 

complaint. 

36 32. That, answering the allegations of paragraph 

32 of said bill of complaint, this defendant admits 
that he, on behalf of the defendant corporation, refused to 
discontinue the use of the title “AMERICAN AVIA¬ 
TION” and the sub-title “The Independent Voice of Amer¬ 
ican Aeronautics”, but this defendant denies that the use 
of said title or sub-title in any way conflicts with the rights 
and privileges of the plaintiff or causes injury to the 
plaintiff. 

33. That this defendant is advised that the last num¬ 
bered paragraph of the plaintiff’s bill of complaint contains 
no allegations of fact requiring answer. 

Wherefore, having fully answered, this defendant prays 
that the plaintiff’s bill of complaint be dismissed and that 
this defendant be awarded his costs in these proceedings. 

WAYNE W. PARRISH 

RHODES, KLEPINGER & RHODES 
By COOPER B. RHODES 

Attorneys for Defendant , 

Wayne W. Parrish 

District of Columbia, ss : 

Wayne W. Parrish, being first duly sworn, on oath de¬ 
poses and says that he is one of the defendants in the 
above-entitled cause; that he has read the foregoing answer 
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by him subscribed and knows the contents thereof; that he 
11 : 1 s personal knowledge of the matters and facts therein 
stated; that the matters and facts therein stated are true. 

WAYNE W. PARRISH 

Subscribed and Sworn To before me this 11th day of 
Julv, 193S. 

MILDRED G. MUR NAN 
(Seal) Notary Public. I). C. 

My Commission Expires Nov. 15, 1942 


37 Depositions of S. Paul Jolmston, George New- 

bold and Leslie E. Neville 

Filed February 8, 1940 
INDEX. 

Direct Cross Redirect Recross Print 


S. Paul Jolmston 2 104 126 131 35 

George Newbold 133 139 139 141 104 

Leslie E. Neville 145 176 182 187 111 

Blaine Stubblefield 190 203 153 

Notarial Certificate Pages 20S and 209 134 

Plaintiff’s Exhibits 

No. Description Original Print 

Plaintiff’s F Photo of assignment dated 

Apr. 24, 1929 . 12 40 

“ G and G-l Photostat of cover page of 
Aviation Aug. 1, 1916 and 
title page, the title page of 
same issue . 14 42 


“ H and H-l Cover page of Aviation 
dated Oct. 29, 1923, Vol. 15, 

No. IS (photostat); also 
photostat of cover page of 
Aviation and “The Oldest 
American Aeronautical 
Magazine”, dated Nov. 5, 

1923, Vol. 15, No. 19. 19 44 

“ I for Iden.Group of nine magazines.. 23 46 
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Plaintiff’s Ex. 

“ 1-1 to 1-9 

“ J 

“ K and K-! 

38 L, L-l for 
Iden. 

M, M-l and M-2 

N 

O, 0-1 and 0-2 

P, P-1 and P-2 

Q, Q-l and Q-2 

R 


Description Original Print 

Group of ten magazines. 26 48 

Photostat copy of page 49 
of the Aug. 1930 issue of 
Aviation. 24 47 


Two pamphlets known as 
Audit Bureau of Circula- 
lations statements dated pe¬ 
riod ending June 30, 1937 
and June 30, 1939 . 29 49 


Original letter of Mr. Par¬ 
ris and copy of letter to 
Mr. Parrish. 41 56 


Received In Evidence .... 42 

Magazines dated Aug. 15, 

1937, July 15, 193S and No¬ 
vember 15, 1939 . 48 

Letter dated July 14, 1937 
bearing signature of Edw. 

J. Staekpole, Jr. 48 


Page 12 of July 15 issue of 
American Aviation; page 
19 of American Aviation 
for Oct. 15, 1939 and page 
13 of American Aviation 
for Aug. 15, 1939 . 49 

Group containing a note or 
memorandum, an envelope 
and a pamphlet. 61 

Three clippings known as 
Luce’s Clipping Bureau, 
dated Oct. 29, 1937, Apr. 

16, 1938 and Apr. 17, 1938. 64 


Letter of Sept. 2, 1938, to¬ 
gether with copy of letter 
of Apr. 23, 1938 and the 
memorandum of Sept. 14, 

1938 . 67 

(Memorandum of Sept. 15, 

1938 withdrawn.) . 68 


56 


59 

60 


60 

67 


69 


70 

71 
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Plaintiff's Ex. 

Description Original 

Print 

S 

Ennis memorandum and 
letter . 

86 

80 

SI 

Envelope . 

88 

81 

S-2 

Photostat postmarked April 
26, vear not legible. 

88 

82 

39 S-3 

Envelope postmarked 

March 18, 1938 and a copy 
of letter bearing date 
March 25, 1938 . 

8S 

82 

S-4 

Envelope postmarked May 
6, 1938 and copy of letter 
letter bearing date May 11, 
1938 .!... 

88 

82 

S-5 

Switzer letter dated Apr. 
5, 1938 . 

89 

83 

S-6 

Group of four papers, 




namely American Aviation 



: 

for Nov. 15, 1938; a copy 
of letter dated Nov. 14, 
1938 and letter of Nov. 14, 
1938 signed by Earl Her¬ 
ring and copy of letter 
dated Nov. 12, 1938 . 

90 

83 

T 

Printed promotion sheet .. 

93 

84 

U 

Letter dated Feb. 1, 193S 

102 

90 

V-l 

Letter, envelope and copy 




of article submitted by Mr. 




Applegate in his letter ... 

16S 

123 

V-2 

Gopy of letter dated Dec. 
19, 1938 . 

171 

124 


Defendants' Exhibits 


1 

Letterhead. 

177 

127 
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330 West 42nd Street, 

New York, N. Y., 

November 28, 1939; 10: a. m. 


Appearances: 

On behalf of American Aviation Associates, Inc., Cooper 
B. Rhodes, Esq., National Press Bldg., Washington, 
D. C. 

Wayne W. Parrish, 911 Earle Bldg., Washington, D. C. 
On behalf of McGraw Hill Publishing Co., Inc., 
41 Joseph A. Gerardi, Esq., 330 West 42nd Street, New 
York, N. Y. 

Charles R. Allen, Esq., Washington, D. C. 


The parties met pursuant to the notice attached hereto for 
the purpose of taking depositions on behalf of McGraw- 
Hill Publishing Co., Inc. 

The starting date was changed from 2:00 p. m., Monday, 
November 27, 1939, to 10:00 a. in., Tuesday, November 28, 
1939, by agreement of counsel. 


S. Paul Johnston was duly sworn by the Reporter and 
Notary, Samuel S. Stone, and is the first witness called on 
behalf of the McGraw-Hill Publishing Co., Inc. 

Direct Examination bv Mr. Allen: 

V 

Q. 1. Please state your full name, residence and occupa¬ 
tion? A. My name is S. Paul Johnston. Residence, 847 
Shadow Lawn Drive, Westfield, New Jersey. 

Q. 2. Your business address? A. 330 West 42nd Street, 
New York. Occupation, Editor of Aviation Magazine. 

Q. 3. By whom are you employed? A. McGraw-Hill 
Publishing Company, of 330 West 42nd Street, New 
42 York. 

Q. 4. Do they publish Aviation? A. They do. 

Q. 5. How long have you been connected with the Mc¬ 
Graw-Hill Publishing Company ? A. Since February, 1931. 

Q. 6. How long have you been familiar with aeronautics? 
A. Aeronautics generally? 
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Q. 7. Yos. A. Since about 1910 or 1911. 

Q. S. State briefly the extent of your training and ex¬ 
perience equipping you for your present profession. A. 
Beginning about 1910 or 1911 I was extensively interested 
in model building and glider flying and belonged to a glider 
club in High School in Pittsburgh, in 1912 and 1913. In 
1918 I enlisted in the United States Army Air Service— 
July 20, 1918. I was assigned to and graduated from the 
United States School of Military Aeronautics at Princeton, 
Xew Jersey, leaving there on November 23, 1918. 

I was temporarily assigned at Mitchell Field until dis¬ 
charged from the Air Service during December, 1918. 

Between 1919 and 1921 1 was a student in mechanical 
engineering at Massachusetts Institute of Technology, grad¬ 
uating in mechanical engineering in 1921 with aero- 

43 nautics option—aeronautics specialization, if vou 
like. 

In December, 1921, I went to' work for the Aluminum 
Company of America and worked for them continuously 
until December 31, 1929. During that time I specialized 
for five years on the manufacture of duralumin and other 
light alloys for aircraft. I also served during that period 
in Several capacities including Assistant Superintendent 
of the Massina, New York, a plant of the Aluminum Com¬ 
pany of America—from 1925 through 1928. Also, in 1928 
and 1930 I was a member of the staff of the Chief Mechan¬ 
ical Engineer in Pittsburgh, specializing on equipment for 
producting light alloys of aluminum for aircraft. 

Q. 9. You mean to the end of 1929? A. Right. 

Q. 10. Instead of 1930? A. Right. 

On January 1, 1930,1 went to work for Edward P. War¬ 
ner, then Editor of Aviation. This was working person¬ 
ally for Mr. Warner and not for the McGraw-Hill Com¬ 
pany at that time. 

I was engaged in the compiling and writing of a book 
which was published in December, 1931, under the title of 
“Aviation Handbook”, published by McGraw-Hill 

44 Book Company. The book is a handbook for airplane 
designers and corresponds with “Marks Handbook 

For Mechanical Engineers”. 

On completing the book in December, 1930, I did several 
jobs for Mr. Warner personally until February, 1931, when 
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I joined the staff of Aviation as an Assistant Editor. At 
that time the job involved the handling 1 of technical ma¬ 
terial relating to aircraft and aircraft operation and also 
I began at that time to specialize in problems of aircraft 
maintenance which later—in 1936—led to election as a 
First Honorary Member of the Airline Maintenance and 
Engineering Committee. 

In 1935 I was appointed Associate Editor of Aviation 
and in November, 1935, I became Acting Editor. In April, 
1936, I was appointed Editor, which job I have held since 
that time. 

Q. 11. What are your duties as Editor for the McGraw- 
Hill Publishing Company, Inc. in connection with the pub¬ 
lication Aviation '! A. The duties involve wide contact with 

the aviation industrv both in this countrv and abroad. I 

• * 

have visited, personally, practically all the plants, manu¬ 
facturing plants, practically all airline operations, many 
schools and fixed base operations, and so forth. 

45 In the course of the last two years, specifically in 

1936 and again in 1938,1 traveled extensively abroad 

and made survevs of military and commercial aviation and 
•> • 

aviation manufacturing in England, Holland, Germany, 
France and Italy. I have also made surveys of transport 
aviation and other aviation activities in South and Central 
America—specifically, in 1935. 

My membership in the Air Transport Association Main¬ 
tenance Committee has been continuous and I have taken 
an active part in that work. Also, an Associate Fellow, In¬ 
stitute of the Aeronautical Sciences. Also a Lieutenant- 
Commander in the United States Naval Reserve. Also, 
have written and published numerous articles on aviation. 

Mr. Gerardi: Wait a minute, now. I don't think this is 
quite responsive to the question. The question was what 
are vour duties as Editor of Aviation. 

The Witness: That is all part of what is involved. 

Mr. Gerardi: I think Mr. Allen wants to know what part 
you have had in the publication of this magazine, the com¬ 
pilation of material, and so forth. 

The Witness: Well, actually these things that I have 
mentioned are integral parts of the activities of an 

46 editor. They are the side issues, if you like, which 
means the contact with the industry and, therefore, 
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background for the specific job of editing and selecting ma¬ 
terial for Aviation Magazine. 

• Mr. Gerardi: Well, what are the internal functions as 
Editor, in so far as getting out the publication is concerned? 

The Witness: The normal functions of any editor. That 
is, the responsibility for the selection of material, the se¬ 
lection of material that is suitable for our particular group 
of readers and for the particular interests of the industry. 

Mr. Gerardi: Writing of material? 

The Witness: It includes writing of material, yes, edit¬ 
ing of material submitted, the purchase and selection of 
manuscripts and photographs, and so forth, and the gen¬ 
eral administration of an editorial staff. 

Q. 12. Since your first employment by the McGraw-Hill 
Publishing Company has substantially your entire time 
been required in the publication of the magazine known as 
Aviation? A. Yes, including the time of such activities as 
I have described which I consider an integral part 
47 of the job. I might add at this point that in the 
spring of 1936 I was retained, with the consent of the 
McGraw-Hill Publishing Company, as a consultant on main¬ 
tenance problems for American Export Airlines on the 
establishment of their transatlantic services for which they 
are now applying for a permit. 

Q. 13. Are the records pertaining to the magazine Avia¬ 
tion under your supervision and in your department? A. 
The records that pertain to the editorial content, yes. 

By Mr. Gerardi: 

Q. 14. What do they consist of? A. They consist of the 
earning statements of the magazine, monthly. We have 
access to the circulation records. We do file copies of cir¬ 
culation records which are submitted to us by the circula¬ 
tion department. We keep records of payments to authors, 
records of manuscripts submitted, used, and so forth, and 
the usual amount of correspondence that goes with such 
matters. 

Q. 15. Do you have custody of all the bound volumes of 
the magazine? A. Not personally, no but we have access to 
all the bound volumes in the library of the McGraw-Hill 
Publishing Company. 
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48 By Mr. Allen: 


Q. 16. Is that where the bound volumes of the publica¬ 
tion known as Aviation are kept? A. Yes. 

Q. 17. Who owns the trademark “Aviation” as applied 
to a magazine? A. McGraw-Hill Publishing Company 
owns the trade-mark. 

Q. 18. When you first entered your employ with the Mc¬ 
Graw-Hill Publishing Co. Inc. were they then using the 
title “Aviation” for a magazine? A. They were. 

Q. 19. Do you know how they acquired that title? A. 
That title was acquired with the purchase of the magazine 
from the Aviation Publishing Corporation, the prior owner. 

Q. 20. Have you any records showing that they are 
the prior owner? A. Only the— 

Q. 21. That they were the prior owner ? Have you any 
records showing that the Aviation Publishing Corporation 
were the prior owners and that the title was transferred 
to the McGraw-Hill Publishing Companv, Inc.? A. 
Yes. 

49 Mr. Rhodes: One moment, please. I object to 
that unless it is shown that the witness had some 
knowledge of the transaction at that time. I think it might 
be well to lay the foundation to- show when the transaction 
occurred. 

Mr. Allen: There is a record in this case with the Court 


—a copy of registration Xo. 237554—showing that the 
trademark was registered by McGraw-Hill Publishing Com¬ 
pany. What I am asking the witness is if he has any rec¬ 
ords showing that the trademark “Aviation” as applied 
to a magazine was owned by Aviation Publishing Corpora¬ 
tion prior to his employ in the McGraw-Hill Publishing 
Company, Inc., and if he has any records to show that a 
transfer was made. 

Mr. Rhodes: 1 object to that question on the ground 
that the best evidence of that is contained in the records 
of the Patent Office at Washington, D. C., and that this 
witness could not have personal knowledge of the facts in¬ 
quired into. 

Q. 22. Do you have your records? You may present 
such records as you have. A. The records that we have 
consist of two copies of Aviation, one dated March 2, 1929, 
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and tho next one dated March 9, 1929, the first hav- 

50 ing been issued under the imprint of the Aviation 
Publishing Corporation of 250 West 57th Street, 

New York, and the next or subsequent—immediately subse¬ 
quent—issue having been issued by the McGraw-Hill Pub¬ 
lishing Company, Inc., of 10th Avenue at 36th Street, New 
York. 

Mr. Rhodes: I object to that line of testimony and re¬ 
serve the right to move to strike it on the ground that that 
is not the best evidence—that the magazines published do 
not show the original records of ownership or transfer. 

Q. 23. I hand you an assignment and ask you if you 
are familiar with that assignment. That is, have you seen 
it in the records of the McGraw-Hill Publishing Company? 
A. Yes, I have. 

Q. 24. Do you identify any signatures on that paper 
(indicating) ? A. I can identify the signature of Mr. James 
H. McGraw, Jr. The other signature is of Mr. Thompson. 
I have no personal knowledge of his signature. 

Mr. Allen: A photostat of the assignment which has been 
recorded in the Patent Office, Liber A139, page 56, bearing 
recording date of April 24, 1929, will be offered in evidence 
in lieu of the original assignment and at the proper 

51 time a certified copy of the assignment in the Patent 
Record Office will be supplied to the Court. 

Mr. Rhodes: I have no objection to this paper being 
marked as an exhibit subject to such objection as I may 
have at the time of trial. 

Mr. Allen: The photostat of the assignment referred 
to bv the witness is offered in evidence as Plaintiff’s Ex¬ 
hibit F. 

(Document referred to consisting of two sheets marked 
Plaintiff’s Exhibit F.) 

Q. 25. When did you first learn of the use of the title 
Aviation as applied to a magazine of the McGraw-Hill 
Publishing Company, Inc.? A. I would say definitely Jan¬ 
uary 1,1930, when I came to work for Mr. Edward P. War¬ 
ner, then the Editor. 

Q. 26. Had you ever read the magazine entitled Aviation 
as published by the Aviation Publishing Corporation prior 
to that time? A. Yes, I had. 
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Q. 27. Were you a subscriber? A. I was not a sub¬ 
scriber. 1 read the magazine in the library of the Alumi¬ 
num Company of America in Pittsburgh. 

Q. 28. Do you recall about when that was? A. 

52 P'28 to 1930. I also read the magazine earlier dur¬ 
ing my tour of duty with the United States Army 

Air Service in 1918. 

Q. 29. From a review of the records of the McGraw- 
Hill Publishing Company, what do they show as to the 
first user of the word “Aviation” as applied to a publica¬ 
tion? 

Mr. Rhodes: 1 object to that on the ground that the 
records of the McGraw-IIill Publishing Company would 
not necessarily give the answer to that question and, sec¬ 
ondly, the witness has not stated that he has reviewed the 
records of the McGraw-Hill Publishing Company for that 
purpose. A. I would like to offer in evidence, on that 
score, Volume I Xo. 1 of Aviation as published by the orig¬ 
inal owner, the Gardner-Moffat Company, dated August 
1, 1916, which is available (indicating). 

Q. 30. Do the records in your office show that the word 
“Aviation” as applied to a magazine has been consistently 
used by the McGraw-Hill Publishing Company and its pre¬ 
decessors since an earlv date? A. Yes, thev do. 

Q. 31. What is the earliest date that your records show? 
A. August 1, 1916. 

53 Q. 32. And this volume that you have referred to 
is a part of the records of the McGraw-Hill Publish¬ 
ing Company? A. It is. 

Q. 33. And does this volume as well as the other volumes 
you have referred to in your previous general statement 
form a permanent record of the McGraw-Hill Publishing 
Company ? A. They do. 

Mr. Allen: I offer in evidence as a photostat, the cover 
page of Aviation, August 1, 1916, and page 5, the title page 
of the same issue, as Plaintiff’s Exhibits G and G-l, and I 
offer for inspection to counsel for the defendants the vol¬ 
umes pertaining to Aviation as applied to a magazine. 

Mr. Rhodes: 1 object to this evidence on the ground, 
first, that the publication itself is not proper proof of ori¬ 
gin or ownership of the magazine, and is not the best evi¬ 
dence of origin and proof, and on the further ground that 


i 
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if any part of any magazine is offered in evidence the en¬ 
tire magazine should he admitted in evidence. 

(The cover page and title page referred to were marked 
Plaintiff’s Exhibits G and G-l, respectively.) 

54 Mr. Rhodes: Just to clear the record, Mr. Al¬ 
len, the reporter has pasted marked gummed labels 

on the pages of the magazine to which you have referred. 
Do I understand that it is your purpose to have those pages 
photostated and such photostatic copies will be furnished 
to the Court ? 

Mr. Allen: Yes. 

Mr. Rhodes: You don't have the photostatic copies here 
now? 

Mr. Allen: Xo. 

Mr. Rhodes (continuing): To be marked by the reporter? 
Mr. Allen: Xo. It will be understood that where the 
permanent records of the McGraw-Hill Publishing Com¬ 
pany cannot be released for the Court, that photostats of 
the pages offered will be furnished to the Court for the 
purpose of this case, and where copies of the magazines 
are available they will be offered as such or the specific 
pages referred to during the taking of testimony. 

Mr. Rhodes: One further question on that, Mr. Allen. 
Is there any reason why in order that the Court can have 
all possible evidence before it, the original publica- 

55 tions that have been shown by the witness here can’t 
be brought to Court with the understanding that they 

will be subsequently returned to the plaintiff? That is the 

normal procedure, that the exhibits offered by any party 

are returned to that party after the litigation is terminated. 

Mr. Allen: Mav I ask vou—I don’t know whether we 
• « 

ought to put this on the record or not— 

(Discussion off the record.) 

Mr. Allen: The offering of the specific pages and the 
agreement to offer complete copies of later publications 
was for two purposes: first, to prevent the permanent rec¬ 
ords of the McGraw-Hill Publishing Company being taken 
out of the office, which records are in constant use, and the 
further purpose was to save the Court the time of going 
through a complete, bound volume or volumes which con¬ 
tain matters not offered in evidence. 



AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


43 


I still offer counsel for defendants the privilege of ex¬ 
amining the specific publication of Aviation dated August 
1, 1016, which forms a part of “Aviation and Aeronautical 
Engineering”, Volume 1, now in the possession of McGraw- 
Hill Publishing Company. 

56 Mr. Rhodes: I renew my objection that the pages 
offered in evidence are not proper proof of the origin 

and ownership of the magazine or its title or trademark. 

Q. 34. I note on page 5 of the issue of August 1, 1916, 
and known as Plaintiff’s Exhibit G-l, that the word “Avia¬ 
tion” appears at the top of the page on the line with the 

date. In vour survov of the records of the McGraw-Hill 
• • 

Publishing Company, does it show that the word “Avia¬ 
tion” had been consistently employed alone as a main title 
to all issues from August, 1916, to date? 

Mr. Rhodes: I object to that on the ground that the 
verv exhibit which is shown the witness furnishes a nega- 
tive answer to the question. 

A. The question refers to the entire sequence of Aviation 
from its inauguration to date? 

Q. 35. That is right. A. At various times other sub 
titles have been combined with the main head, Aviation. 
For example, the original title included the words, “Aero¬ 
nautical Engineering”. Subsequent issues included other 
sub titles, such as “The Aircraft Journal”, which was in¬ 
corporated with “Aviation” on November 1, 1920. 

When the magazine was acquired by the MeGraw- 

57 Hill Company, however, the title appeared simply 
as “Aviation” with a sub title “The Oldest Amer¬ 
ican Aeronautical Magazine”, which title and sub title have 
been continued to date. 

Q. 36. Do the records show that prior to 1923 the word, 
“Aviation” appeared at the top of the pages of each issue 
alone and was the main title on the cover page of all issues 
from 1916? A. I have no evidence at hand that the sub 


title “Aircraft Journal” was used after July 2, 1923. As 
of July 2, 1923, the title page shows the use of the word 
“Aviation” alone, without a sub title—at least as far back 
as July 2, 1923. 

Q. 37. Then since 1923 the only title used for the publi¬ 
cations of the McGraw-Hill Publishing Company and its 
predecessor, Aviation Publishing Company, is the word 
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“Aviation” and the sub title “The Oldest American Aero¬ 
nautical Magazine”. Is that correct? 

Mr. Rhodes: I object to that question on the ground that 
it is as leading as it could possibly he. 

Mr. Allen: Well, he has already stated that heretofore. 
Mr. Gerardi: It is obvious from the record, now. What 
is the difference? 

58 A. The evidence at hand shows that that was the 
case, that the word, “Aviation”, alone appeared on 

the isMie of October 22, 1923, Volume XV, Xo. 17, and that 
the issue of November 5, 1923, Volume XV, Xo. 19, showed 
the sub title, “The Oldest American Aeronautical Maga¬ 
zine”. 

May I amend those dates ? The issue of October 29, 1923, 
was published with “Aviation” alone. That was Volume 
XV, Xo. 18, and Volume XV, Xo. 19, showed the adoption of 
the sub title, “The Oldest American Aeronautical Maga¬ 
zine.” 

Q. 38. May I have those two pages? A. Yes, sir. (Hand¬ 
ing papers.) 

Mr. Allen: The cover page of Aviation dated October 
29.1923, Volume XV, Xo. 18, is offered in evidence as Plain¬ 
tiff’s Exhibit TT—a photostat of this page is offered in evi¬ 
dence as Plaintiff's Exhibit II—and a photostat of the 
cover page of “Aviation” and “The Oldest American Aero¬ 
nautical Magazine”, Xovember 5.1923, Volume XV, Xo. 19, 
is offered in evidence as Plaintiff’s Exhibit H-l. 

(The pages referred to were marked Plaintiff’s Exhibits 
IT and TI-1, respectively.) 

Mr. Rhodes: I want to make the same point with respect 
to this as I did before, and to renew my request that 

59 if possible these volumes be brought down to Court 
at the time of trial or other similar volumes be made 

available at that time. Mr. Johnston has stated that there 
are other copies of these publications in existence— I think 
he said in the company’s office in Washington. 

Mr. Gerardi: Xo. In the Library of Congress. 

The Witness: I am not certain about our copies in 
Washington—how far back they go. 

Mr. Rhodes: You did make the statement, though? 
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The Witness: I said there are probably copies in Wash¬ 
ington, either in the Library of Congress or in our office. 
I wouldn’t be certain how far the copies of volumes go in 
our office. Mr. Stubblefield might be able to tell us. 

Mr. Rhodes: In view of the fact that the pleadings make 
the nature of the publication Aviation over a period of 
years one of the facts involved in the suit I think it is mate¬ 
rial that the Court have these publications before it or at 
least available for inspection if the Court desires or if 
either party desires to show them to the Court. In other 
words, if the entire publications are available then I 

60 have no objection, of course, to the introduction of— 
and I mean available at Court—I have no objection 

to the introduction of individual pages in the evidence. 

Mr. Allen: The introduction of the photostats of pages 
identified as Plaintiff’s Exhibits G, G-l, H and IT-1, was 
made to support the testimony of the witness that the word 
“Aviation” was in fact used as a title to a magazine per¬ 
taining to aeronautics as early as 1916, and that this title 
has been consistently used as a main title up to 1923, and 
since October 29, 1923 as the title to identify the publica¬ 
tion of this nature. These records are available for exam¬ 
ination bv counsel for defendants. 

By Mr. Allen: 

Q. 39. How long has McGraw-Hill Publishing Company 
and its predecessor been using the expression, “The Oldest 
American Aeronautical Magazine” in association with the 
title Aviation on publications or magazines? A. Since 
November 5,1923. 

Q. 40. Referring to Plaintiff’s Exhibit H-l, Volume XV, 
No. 19, has this title and notation been used continuously 
on each issue since that date ? A. It has. I have personal 
knowledge only of the issues from 1930 to date, but I 

61 can personally testify that from 1930 to date that has 
been the case. It is my belief that it has been used 

continuously since November 5, although I have not made 
a thorough research of its use in every issue between No¬ 
vember 5, 1923 and the year 1930. 

Q. 41. Your belief, then, is based on your present knowl¬ 
edge of the records of the McGraw-Hill Publishing Com¬ 
pany which you have reviewed ? 
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Mr. Rhodes: I object to that on the ground that the wit¬ 
ness has stated that he has not reviewed them, and I move 
to strike the last answer of the witness on the same ground, 
that he stated that he had not examined the publications 
covering that period. 

Q. 42. You were requested to obtain for the record several 
copies of the magazine Aviation from 1931 to date. Have 
you obtained a copy for each year? A. The copies that I 
have submitted (indicating). 

Q. 43. Do these represent the copies with which you are 
personally familiar (indicating) ? A. They do. If it is 
pertinent, there is an issue for 1931 that happens to be 
missing in this group. I assume that could not be located. 

Mr. Rhodes: I would make no point of that. 

The Witness: Well, thev are available, if vou 

62 want them, too. Apparently it was not picked up. 
The only one that is missing is a representative issue 

of 1931. In fact, I think there are two of 1933 there (indi¬ 
cating). 

Mr. Allen: The group of nine magazines will be marked 
for identification Plaintiff’s Group Exhibit I for Identifi¬ 
cation. 

(Group of nine magazines marked Plaintiff’s Exhibit I 
for Identification, as one exhibit.) 

Q. 44. I note on the June 14, 1930, issue, the title “Avia¬ 
tion” is of a slightly different form from the title appear¬ 
ing on the June, 1932, issue. Please state, if you know, when 
the style of lettering now appearing on the June, 1932, issue 
was first used by the McGraw-Hill Publishing Company, 
Inc., and/or its predecessors, if used by the predecessor. 
A. The first evidence of the adoption of the present letter¬ 
ing style for the word “Aviation” appears on the title 
page, page 49, of Aviation for August, 1930, Volume XXIX, 
No. 2. 

Volume XXIX, Xo. 1, still retained the lettering, the 
form of lettering, that was in evidence on part of Exhibit I, 
the issue of June 14, 1930, and which also appears 

63 further back on the issue of November 5, 1923. 

Mr. Rhodes: Mr. Allen, in order to keep the record 
clear, could you have the witness give the date, if he hasn’t 
already done so, when the McGraw-Hill Publishing Com¬ 
pany acquired this magazine? 
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The Witness: Is that a question ? 

Mr. Rhodes: If the witness knows. 

Mr. Allen: Y es. 

Mr. Rhodes: Maybe the witness doesn’t know. I don’t 
want him to state something he does not know, of course. 

The Witness: The actual date of transfer of title would 
appear from the evidence that has been submitted earlier— 
the actual date of transfer of title. 

Mr. Rhodes: That probably answers my question. 
Thank you. 

The Witness: Yes. That is, that is much more exact 
than to refer to the magazine. 

Mr. Allen: The witness refers to Plaintiff’s Exhibit F 
in giving his answer. 

(Discussion off the record.) 

Mr. Allen: A photostatic copy of page 49 of the 

64 August, 1930, issue of Aviation, and referred to by 
the witness in referring to the change of style of 

lettering used to display the title “Aviation” is offered in 
evidence as Plaintiff’s Exhibit J. 

(The page referred to is marked Plaintiff’s Exhibit J.) 

Q. 45. Please state for the record whether or not it is 
a fact that since August, 1930, the McGraw-Hill Publish¬ 
ing Company, Inc. has used this form of lettering on the 
cover pages of each issue of its magazines to date. A. It 
is a fact—title page, cover page,— 

Q. 46. Does it appear on any other— A. Occasionally it 
appears, yes, on other pages. 

Q. 47. It does appear on other pages? A. Usually the 
lead editorial page, or the opening page of the magazine, 
the contents page—for instance, referring to the June, 
1939, issue, Volume XXXVIII, Xo. 6, the lettering appears 
on the cover page, on the contents page, and on the intro¬ 
ductory page, page 18. 

Q. 48. In reference to the December, 1936, issue, please 
state where this particular type or style is used? A. De¬ 
cember, 1936, Volume XXXV, No. 12—the style appears on 
the cover, on the contents page, which is page 3, at the 
head of the first page of editorial content, which is 

65 page 15. It also appears on—I am sorry,—there is 
no further appearance in that issue. 
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Mr. Allen: The magazines previously offered for iden¬ 
tification as Group I are now offered in evidence as Plain¬ 
tiff’s Exhibits I to 1-9, inclusive, and more particularly 
the cover pages and the specific pages referred to by the 
witness during the examination. The magazines bear the 
dates of June 14, 1930, June, 1931, June, 1932, February, 
193&, March, 1934, October, 1935, December, 1936, Decem¬ 
ber, 1937, May, 1938 and June, 1939. 

(The ten magazines referred were marked Plaintiff’s 
Exhibits I and 1-1 to 1-9, inclusive, respectively.) 

Q. 49. With reference to Plaintiff’s Exhibit J, can you 
explain why this particular volume including this exhibit 
and known as “Volume 29 July 5-Dee 1930” did not in¬ 
clude the cover pages? A. Yes. It has been the ordinary 
practice, when bound volumes are made up, to make up 
certain volumes with the text material onlv, omitting 
covers and advertising pages. Such volumes are used 
only for editorial reference. But Volume 29 is available 
and has been sent for, which includes both the cover 
66 pages and the advertising pages. 

Mr. Allen: The volume called for will be sub¬ 
mitted to counsel for defendants for examination. 

Q. 50. Is the distribution of Aviation Magazine, espe¬ 
cially since 1930, confined to the United States? A. It is 
not. 

Q. 51. Please state what territories are covered in the 
distribution and circulation of the magazine bearing the 
title Aviation? A. I do not have here the records beyond 
the beginning of 1937, but such records are available and 
can be produced. They consist of the Audit Bureau of 
Circulations Statements which appear twice a year and 
are a matter of public record. 

Referring to the statement for the period ending June 
30,1937, the distribution by means of mail subscriptions of 
Aviation is as follows: 

In the United States, 16,122; in United States territories, 
224; in Canada, 312; Foreign, that is territories outside of 
those specifically defined above, 1,112. 

Q. 52. Will you draw a circle around the matter you 
have just referred to? A. (Witness complies.) 
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67 Q. 53. And, likewise, on the others from which 
von mav read to refresh vour memory. A. Re- 

w • • • 

ferring to a similar statement which covers the period 
ending June 30, 1939, the A.B.C. statement shows mail sub¬ 
scriptions : 

In the United States, 16,232; United States territories, 
193; Canada, 617; Foreign, 1,407. 

I can submit the others if necessary. 

By Mr. Gerardi: 

Q. 54. "Will you explain the nature and purpose of an 
A. B. C. statement, if you know? A. The Audit Bureau 
of Circulations is an independent organization that certi¬ 
fies the circulation distribution of any member publication. 
Sworn records are submitted to the Audit Bureau of Cir¬ 
culations which form the basis for the printed statements. 

Q. 55. Are those sworn statements checked or audited 
in any way? A. Yes, they are. They are audited, as I 
understand it, by the employees of the Audit Bureau of 
Circulations. 

Q. 56. Is that Bureau independent of the McGraw-Hill 
Publishing Company ? A. Yes, it is. 

68 Mr. Allen: The two pamphlets identified by the 
witness, known as Audit Bureau of Circulations 

statements, are offered in evidence as Plaintiff’s Exhibits 
K and K-l, K being dated the period ending June 30, 1937, 
and K-l being dated the period ending June 30, 1939. 

(The two statements were marked Plaintiff’s Exhibits K 
and K-l, respectively.) 

Mr. Rhodes: I reserve the right to object to the admis¬ 
sion in evidence of Exhibits K and K-l. 

Q. 57. Is the magazine bearing the title Aviation of 
McGraw-Hill Publishing Company printed only in the 
United States? A. Yes. 

Q. 58. How is the magazine bearing the title Aviation 
distributed by the McGraw-Hill Publishing Company? A. 
It is distributed both by means of mail subscriptions and 
also through newsstands. That point is covered, also, on 
the A. B. C. statement, Item 15 of any particular statement, 
and specifically I can refer to the statement covering the 
period ending December 31, 1938, under Item 15, which 
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says “CHANNELS OF SUBSCRIPTION SALES"—do 
vou wish me to read that breakdown f 

(Reading): 44 Subscriptions direct to publisher 

69 by mail, 4,535. 

“Catalogue & newspaper subscription agencies, 
& other publishers—” 

(Discussion off the record.) 

The Witness: May I revise that, or must I continue? 

I would like to revise that and simplify the statement. 

The simplified statement is under Item 8 of the A. B. C. 
statement which shows mail subscriptions to individuals, 
net single copy sales, which in this case means largely 
newsstand sales, and another item of special mail sub¬ 
scriptions which is defined in Paragraph 25. 

Q. 59. Of your own personal knowledge has the maga¬ 
zine bearing the title Aviation been distributed continu¬ 
ously since at least as early as 1930 by subscription and 
on newsstands? A. Yes, it has been continuously dis¬ 
tributed by subscription and by newsstand sale. 

By Mr. Gerardi: 

Q. 60. Do you know whether the newsstand sales cover 
the entire United States or are they sectional or 

70 purely local ? A. During that period, to the best of 
my knowledge the newsstand sales covered the 

United States. 

By Mr. Allen: 

Q. 61. I believe you stated that your employment in 
connection with the publication of the magazine Aviation 
took you to foreign fields. Will you state for the record 
if during the last four vears or since 1936 vou have made 
any trips abroad in connection with this matter? A. Yes, 
I have made two trips abroad—one during October and 
November, 1936, and the second covering portions of Oc¬ 
tober, November and December, 1938. 

0. 62. What was the specific purpose of your visit or 
trip abroad in connection with the publication Aviation ? 
A. The purpose was to make a study of foreign aviation 
affairs and with particular reference to the military situa¬ 
tion. Also covered other aviation activities including for- 
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eign air transport, private flying in Europe, and so forth. 

Q. 63. Please state for the record what types or classes 
of readers are served by the publication Aviation f A. 
Again, 1 would like to refer to the classifications in 

71 the A. B. C. statement. 

Q. 64. Would you mind using these exhibits (in¬ 
dicating) l A. I can use any one of them. 

Referring specifically to Exhibit K-l, for the period end¬ 
ing June 30, 1939, our reader groups included the following 
classifications: 

Classification 1—Manufacturing—sub title (a) Aircraft 
manufacturers, executives, department heads, designers, 
engineers, consultants and other employees; 

Sub title (b)—Aircraft engine manufacturers, execu¬ 
tives, department heads, designers, engineers, consultants 
and other employees; 

Sub title (c)—Aircraft and aircraft engine parts, acces¬ 
sories and material manufacturers and employees; 

Section 2—Operation: 

Sub section (a)—Air Transport companies, executives, 
consultants, pilots, operation superintendents, department 
heads and other employees; 

Sub section (b)—Fixed base operators, distributors and 
dealers, flight schools (not including students), miscella¬ 
neous flight services, officials, pilots and other ent- 

72 plovees. 

Sub section (c)—Airports: Companies, executives, 
department heads and other employees; airport engineers, 
builders, airways and airport divisions of U. S. Depart¬ 
ment of Commerce; State and municipal airport authori¬ 
ties, and aviation committees of chambers of commerce 
and other civic bodies. 

Sub section (d)—Private and industrial plane owners; 
licensed pilots not otherwise classified. 

Sub section (e)—Government: U. S. and foreign military 
and civil aviation departments, air stations and naval ves¬ 
sels executives, engineering, supply and purchasing of¬ 
ficers, pilots and mechanics. 

Section 3—Student pilots, student mechanics, engineer¬ 
ing students, flying clubs and members and licensed me¬ 
chanics not otherwise classified. 
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Section 4—Companies and individuals interested in avia¬ 
tion (participants in Aviation activities) not classified 
above. 

Section 5—Libraries, technical and other educational in¬ 
stitutions. 

Section 6—Banks, investment houses, insurance compa¬ 
nies and statistical services. 

73 Section 7—Miscellaneous. 

Section 8—Unclassified. 

Q. 65. As the Editor of Aviation, and in considering 
that you likewise travel throughout the United States and 
abroad in connection with this magazine, do you know 
whether the publication Aviation actually reaches this type 
of people or readers? A. It is my belief that it does, from 
such contacts. 

Q. 66. Has your travel taken you into garages, air sta¬ 
tions, and factories, as well as group meetings of conven¬ 
tions or other like assemblies? A. It has. 

Q. 67. This controversy has to do with the use of the 
title “Aviation" by McGraw-Hill Publishing Company and 
the title “American Aviation" bv American Aviation As- 
sociates, Inc. as applied to magazines. Please state briefly 
when you first heard of the use or attempted use of the 
title “American Aviation" by the American Aviation As¬ 
sociates, Inc. or anyone connected therewith for use on a 
magazine? A. On or about May IS, 1937, I was in Wash¬ 
ington on general business connected with the Aviation 
Magazine, and was informed that Mr. Parrish had 

74 left his previous employment with the National 
Aeronautic Association and had established an office 

in Washington and intended to publish a magazine which 
would be an aviation magazine, which would be under the 
title of “American Aviation" and on that day in Wash¬ 
ington, that is, May 18,1937,1 attempted to reach Mr. Par¬ 
rish by telephone at his office in the Earle Building in 
Washington, but was informed that he was at Langlev 
Field on that date, and would not be back until the follow¬ 
ing: dav. I had to be back in New York the following dav, 
so I wrote on May IS a memorandum to Mr. Paul Wooton, 
who is in charge— 

Mr. Rhodes: I reserve the right to move to strike all 
of the answer of the witness to this question that he has 
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given so far on the ground that any part of it which could 
be considered as material is purely hearsay, and I further 
object to any testimony concerning any letter which he 
wrote to Mr. Wooton on the ground that any such letter or 
the writing of any such letter is not and could not be evi¬ 
dence against the defendants in this case. 

Q. 68. Is the Mr. Wayne W. Parrish, the person you re¬ 
ferred to, the Mr. Parrish— A. Right. 

75 Q. 69. —who is present at this hearing? A. Yes. 

Q. 70. What relationship does Mr. Paul Wooton 

bear in connection with the McGraw-Hill Publishing Com¬ 
pany and your office as Editor? A. Mr. Paul Wooton is 
the representative of the McGraw-Hill Publishing Com¬ 
pany in Washington and represents the McGraw-Hill Pub¬ 
lishing Company and Aviation Magazine on editorial and 
other matters in the City of Washington—in Washington. 

By Mr. Gerardi: 

Q. 71. Does he report to you on matters pertaining to 
the editorial material for Aviation? A. You don't mean 
report in the sense of an administration report ? He coop¬ 
erates with us. 

Q. 72. Does he act for you in matters? A. He does. 

Mr. Allen: Would you read the answer as far as the 
witness has gone? 

(The answer referred to was read by the reporter.) 

The Witness (continuing): I had to be back in Xew 
York the following day, so I wrote on May 18 a 

76 memorandum to Mr. Paul Wooton who is in charge 
of the Washington office of McGraw-Hill Publishing 

Company, suggesting that he contact Mr. Parrish by tele¬ 
phone to see if there was not some way we could come to 
a friendly agreement regarding the use of his proposed 
title. 

I have here, and I will submit in evidence, a letter from 
Mr. Parrish dated May 20, 1937, from his office at 647 
Earle Building, in which he acknowledges niv attempt to 
get in touch with him, and also Mr. Wooton's conversation 
with him. 

For the record I would like to read the letter. 

Mr. Rhodes: May I see it first, please? 
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The Witness: All right. (Handing paper.) 

Mr. Rhodes: May I ask the purpose for which this letter 
is offered } . 

The Witness: The letter is offered in evidence— 

Mr. Rhodes: I am asking counsel, Mr. Johnston. Excuse 
me. 

I don't see that it is responsive to the question and I don’t 
see that it is material. We admit that we are putting out 
a magazine entitled, “American Aviation”. In view of 
that admission in the pleadings I don’t see that either 

77 the question or the answer or this letter is material. 

Mi-. Allen: The purpose of this letter and testi¬ 
mony along this line is to show that proper steps were taken 
to vl*arn or to apprise the proposed users of the title “Amer¬ 
ican Aviation" as soon as it was made known to the Mc¬ 
Graw-Hill Publishing Company or its employees, believing 
that at this time, in May, 1937, actual use had not begun and 
could be avoided by proper overtures. 

These represent the facts and support allegations made 
in the bill of complaint that steps toward settling the con¬ 
troversy were begun promptly hoping to avoid necessity 
of contesting the matter in court. 

Mr. Rhodes: May I suggest that the question has not 
vet been answered and none of the witness’ answers or 
statements tends to answer the question. 

Mr. Allen: The record shows that he first learned in 
May, 1937, of the attempted use of “American Aviation”. 

By Mr. Allen: 

Q. 73. In order to make the question more complete, 
please relate or continue relating the circumstances sur- 
rounding this first knowledge bv vou and vour office 

78 or associates of the attempted use and the actual 
use of the title “American Aviation” for a maga¬ 
zine. 

You may continue. 

Mr. Rhodes: The same objection. 

A. To read the letter—Mr. Parrish’s letter of May 20, 
1937, addressed to me as Editor of Aviation at 330 West 
42nd Street, New York— (reading): 
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‘‘Dear Johnston: 


“Sorry to have missed connections with you. Paul Woo- 
ton has called me about your objection to the title, AMER¬ 
ICAN AVIATION, and I am particularly sorry not to 
have had an opportunity to talk with you. Would appre¬ 
ciate it if you would drop me a line giving what you have 
in mind. 

“As you may know, we are still in the process of organi¬ 
zation and are some distance away from getting started. 
Hence I would like your comments as soon as possible. 


Signed. 


“ Sincerelv vours, 

“WAYNE W. PARRISH” 


Q. 74. Are you familiar with the signature of Wayne W. 
Parrish? A. Yes, I have seen it before. 

Q. 75. Would you say that that was his signature 

79 to that letter (indicating) ? A. I believe so, although 
I am not a handwriting expert and would not want 

to go on record that this is absolutely the signature— 

Mr. Rhodes: We admit that it is and that Mr. Parrish 
wrote the letter. 

Mr. Allen: All right. 

Mr. Rhodes: Are you offering that in evidence? 

Mr. Allen: I will when he gets through with the proof. 
Mr. Rhodes: All right. 

The Witness: Following the receipt of that letter and 
acting on the advice of counsel for McGraw-Hill Company, 
Mr. Gerardi, I wrote to Mr. Parrish under date of May 24, 
1937, as follows:— 

Mr. Rhodes: Just a minute. I think that the rules of 
evidence require that these letters go in, and not the read¬ 
ing of them by the witness. 

Mr. Allen: Well, it can be done both ways. We are 
going to put them in. 

Mr. Gerardi: He can testify to what he did and then 
submit the letter. 

Mr. Rhodes: Yes. If he says he wrote a letter, then 
let’s have the letter. 

80 The Witness: If that is sufficient, the letter is 
dated May 24, 1937, addressed to Mr. Wayne Par¬ 
rish, American Aviation, Earle Building, Washington D. C. 
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I have here a copy of that letter. The original, of course, 
would appear in your files. 

Mr. Rhodes: Let’s have that copy marked as an exhibit 
and we will check it with the original and if we, as I expect, 
find that it is a true copy, we will offer no objection to its 
admission in evidence on the ground that it is only a copy, 
but reserving the right to object on any other grounds, 
such as that of materiality. 

Mr. Allen: For identification the original letter of Mr. 
Parrish will be marked Plaintiff’s Exhibit L and the copy 
of letter to Mr. Parrish as Plaintiff’s Exhibit L-l. 

(The two papers were marked for Identification Plain¬ 
tiff's Exhibits L and L-l.) 

The Witness: I might state further, if I may, that we 
have no record here of any reply to that letter by Mr. Par¬ 
rish or his associates, and from that point on the matter 
was referred direetlv to Mr. Gcrardi, the attornev for the 
McG raw-I I ill Company. 

81 i Mr. Allen: At this point I would like to call the 

Court’s attention to the affidavits of record and filed 
with the complaint of June 21, 1938, namely, the affidavits 
of S>. Paul Johnston, Paul Wooton, Joseph A. Gerardi, and 
Charles R. Allen, and offer in evidence the Exhibits L and 
L-l previously marked for identification as Plaintiff’s Ex¬ 
hibits L and L-l. 

(Plaintiff's Exhibits L and L-l for Identification now 
marked in evidence, retaining the same exhibit numbers.) 

Mr. Rhodes: Let the record show that we don’t concede 
that they are proper evidence in the case. 

By Mr. Allen: 

Q. 76. When did you first see a magazine bearing the 
title “American Aviation”? A. I saw the first issue, Vol¬ 
ume I, Xo. 1, very shortly after its issuance. I don’t recall 
the exact date when that magazine was actuallv called to my 
attention. 

Q. 77. I show you a copy of a magazine bearing the title 
“American Aviation”, Volume I, Xo. 6, and dated August 
15, 1937, and ask you if this is similar to the one 

82 that you recall having seen? A. Yes, it has a very 



AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


01 

similar appearance to Volume 1, No. 1, as I recall it. I 
have here Volume I, Xo. 2. That was the second issue, 
and it is to all intents and purposes similar in appearance 
to the sample that you have submitted. 

Q. 78. Will you please examine the Volume I, Xo. 6, 
issue and state on the record the contents thereof from the 
standpoint of an editor’s viewpoint. 

Mr. Rhodes: You mean to describe the contents? 

Mr. Allen: Yes. 

Q. 79. Describe the contents from the standpoint of an 
editor’s viewpoint. A. The publication is generally a news 
publication which gives what we call spot news—spot news 
of the aviation industrv. It covers the events that had 
happened in all branches of aviation and includes descrip¬ 
tion of certain new aeroplanes that had appeared during 
the period of time immediately preceding its publication. 

It contains editorial comment on events and matters of 
interest to the aviation industry generally. 

It contains comment on the financial situation of aviation 
manufacturing and operation. 

Subsequently and in this issue it contained ad- 
83 vertising bv units of the aviation industrv. For ex- 
ample, United Airlines had an advertisement on 
page 17, of Volume I, Xo. fi. 

Q. 80. I show you a more recent issue of the magazine 
bearing the title “American Aviation”, dated July 15, 
1938, and ask you to please describe the contents therein 
from the standpoint of an editor. A. The general charac¬ 
ter of the magazine is as described for the first issue. It 
is a news— 

Q. 81. You mean the issue of Volume I, Xo. 6? A. The 
issue of Volume I, Xo. 6, previously described. The char¬ 
acter and appearance and content are much the same. 

We find, in addition, that the only major addition is in 
the form of advertising pages from companies engaged in 
the aviation industry. For example, on page 5, the Gulf 
Oil Corporation. On page 7, United Airlines. Page 8, 
Eastern Airlines. Page 11, Radio Receptor Corp., and so 
forth, including the Glenn L. Martin Company and Douglas 
Aircraft Company on the back covers. 

Q. 82. Have you a more recent issue of that type of 
magazine—of the type of American Aviation? A. Yes, I 
have here the issue of November 15, 1939. 
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84 Q. 83. Will you please examine that and describe 
the contents from the standpoint of an editor. A. 
May I say that the remarks made for the previous issue 
apply also—the remarks previously made for the issue of 
Volume I, Xo. 6, and Volume II, Xo. 4, could apply equally 
well to Volume III, Xo. 12. The character of the magazine 
is similar to the character of these first issues. 


Q. 84. In reference to the advertising matter, in Volume 
III, Xo. 12. Xovember 15, 1939—does that compare more 


favorably in reference to advertising 


matter with Volume 


II, Xo. 4, than to Volume I, Xo. 6? 

Mr. Rhodes: I object to that as immaterial. 

Q. 85. Just go ahead. You may answer, if you know. A. 
I have not actually counted the number of pages, but an 
inspection of Volume III, Xo. 12, would indicate that con- 
siderablv more advertising is included than is included in 
the two previous issues described. If necessary we could 
make an actual count. 


May I continue with one observation which appears per¬ 
tinent at this time? 


Q. 8G. Yes. A. I have here a letter dated July 14, 1937, 
addressed to Mr. Joseph A. Gerardi, signed by Edw. J. 

Stackpole, Jr., Treasurer of American Aviation. It 
85 is on an American Aviation letterhead. The last 


paragraph of that letter states— 

Mr. Rhodes: I object to the witness reading the letter. 
If you want to offer the letter in evidence, do so, but that 
is the only way to prove the contents of the letter. 

Mr. Allen: The letter will be offered, but the witness 
may relate the specific matter to which he refers. 

The Witness (reading): “Our company selected the 
name AMERICAX AVIATIOX for the reason that it pur¬ 
poses to deal solely with aviation on the continents of Xorth 
and South America and not generally, as the title AVIA¬ 
TIOX would import as used by your client.” 

I would like to point out, from the examination of vari¬ 
ous issues of the magazine American Aviation, that they 
have departed from that announced objective in that in 
many issues, and of which I can offer a half dozen in evi¬ 
dence, matter concerning purely foreign affairs have been 
included. 
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For example, referring to Volume II, Xo. 4, page 12, 
there is a photograph and a description of an airplane built 
by and used by the French on their own airlines. 

86 Again, on page 13 of Volume III, Xo. 6— 

Q. 87. ’Would you give the dates, please. A. Yes. 
The date of the first exhibit, of Volume II, Xo. 4, is Julv 
15, 1938. 

Mr. Rhodes: Let me interpose to say that I object to this 
line of testimony on the ground that it is pure argument. 
If these publications are to be offered in evidence and if 
this letter that the witness lias just referred to is to be 
offered in evidence, they should be offered in evidence, and 
they speak for themselves, and it is up to counsel for the 
plaintiff to argue from them, and it doesn't lie within the 
mouth of this witness to conduct the argument at this time. 

Further, I object on the ground that this line of testi¬ 
mony is not responsive to the question asked by counsel. 

Mr. Allen: The witness mav continue. All he desired 
to do was to put on record facts which will aid the Court 
in properly deciding the issues framed by the pleadings. 

The "Witness: I shall just cite two other examples: 

Volume III, Xo. 6, dated August 15, 1939, page 13, and 
Volume III, Xo. 10, October 15, 1939, page 19. 

Bv Mr. Allen: 

S7 Q. 88. In reference to the distribution of the mag¬ 
azine known as American Aviation, is there anything 
in the said publication which indicates that the sale and 
distribution or circulation of American Aviation is not con¬ 
fined to the United States or the American continents so- 
called? A. Yes. 

Mr. Rhodes: I object on the same ground. 

The "Witness: Referring to page 16 of the issue of Xo- 
vember 15, 1939, Volume III, Xo. 12, the following state¬ 
ment appears: 

“Subscription rates: $3 per year, 15 cents per copy; 
Canada and Pan-American countries, $3.50; all other for¬ 
eign, $4”. 

Mr. Allen: I offer in evidence the three magazines dated 
August 15, 1937, Julv 15, 1938, and Xovember 15, 1939, as 
Plaintiff’s Exhibits M, M-l and M-2. 



60 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


(The three magazines were marked Plaintiff’s Exhibits 
M, M-l and M-2, respectively.) 

Mr. Allen: I offer in evidence as Plaintiff’s Exhibit N 
the letter dated July 14, 1937, bearing signature, Edw. J. 
Stackpole, Jr. 

(The letter was marked Plaintiff’s Exhibit X.) 

Mr. Allen: I offer in evidence as Plaintiff’s Exhibit O, 
0-1 and 0-2, page 12 of the July 15 issue of Amer- 
SS ican Aviation, page 19 of American Aviation for 
October 15, 1939. and page 13, American Aviation 
for August 15, 1939, respectively. 

(The three pages referred to were marked Plaintiff’s 
Exhibits 0, 0-1 and 0-2, respectively.) 

Mr. Rhodes: 1 object to the offer made in this instance 
on these three issues of the defendants’ magazine on the 
ground that the issues in this case relate to, first, trade¬ 
mark infringement, on which issue these magazines could 
have no bearing—these particular pages could have no 
specific bearing—and, second, the issue of unfair competi¬ 
tion on which issue these particular pages are not material 
because they are contained in magazines issued after the 
filing of the suit and, further, because they are not in any 
way evidence of unfair competition. 

Q. 89. I want to ask you one question, Mr. Johnston. 
From what issue did vou read the matter referring to dis- 
tribution of American Aviation? A. I believe, Mr. Allen, 
that that was read from the issue of November 15, 1939. 1 
circled it, whichever one it was. 

Mr. Rhodes: You are referring to the part which he 
read concerning subscription prices, are you not? 

89 Mr. Allen: That is right. 

Will you read what he said, now? 

(Mr. Allen hands magazine to the witness.) 

(The answer to Q. 89 was read by the reporter.) 

The Witness: That is correct. Page 16 of Volume III, 
No. 12, the issue of November 15, 1939. 

Mr. Rhodes: This has already been offered in evidence 
and I make the same objection to this as it is offered—in 
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other words, for the expressed purpose for which it is of¬ 
fered—as I did before. T have no objection to any of the 
magazines of the defendants going into evidence if they 
are offered to show the general type or nature of the maga¬ 
zine. AYe intend to offer some for that purpose ourselves, 
but if you are offering this particular issue of November 
15, 1939, with specific reference to page 16, to show by this 
that the listing of subscription rates for this and other 
countries constitutes trademark infringement or unfair 
competition, then I object to that as being immaterial. 

Mr. Allen: The entire publication has been offered as 
Plaintiff’s Exhibit M-2 and also includes reference to page 
16 thereof. 

By Mr. Allen: 

90 Q. 90. In your previous examination of Exhibits 
M, M-l and M-2 you described the contents thereof. 

Would you say that these specific items are also included in 
Aviation, the publication of the McGraw-Hill Company, 
especially since 1931? A. Yes. The reporting of news of 
the industry has been consistently included in the magazine 
Aviation since the vear 1931. 

Q. 91. How about editorial ? A. Editorial is a part of 
the regular content of Aviation Magazine. 

Q. 92. How about the advertising matter? A. Adver¬ 
tising is also a regular part of Aviation Magazine. 

Q. 93. You testified previously as to the type of readers 
who subscribed to and received the Aviation Magazine of 
McGraw-Hill Company. State, if you know, if some of the 
types of readers of the magazine bearing the title Aviation 
are also catered to in the circulation and distribution of the 
magazine American Aviation? A. I would say that the 
same reader groups would be very definitely interested in a 
magazine of the character of American Aviation. 

Q. 94. Do you regard the publication of American 

91 Aviation as a competitive magazine to the magazine 
bearing the title Aviation of McGraw-Hill Publishing 

Company? A. The magazine American Aviation is com¬ 
petitive editorially with our news department. There busi¬ 
ness department competes also with ours in soliciting ad¬ 
vertising. 
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Bv Mr. Gerardi: 

Q. 95. What about readers? A. 1 stated previously that 
the same general reader groups were interested in both. 

By Mr. Allen: 

Q. 96. Do you happen to know where American Aviation 
is published? A. According to the statement in the maga¬ 
zine, it is published the 1st and 15th of each month, from 
editorial and business offices in Washington, D. C., and I 
understand, although 1 see no direct evidence, that it is 
printed in Harrisburg, Pennsylvania—yes—entered as 
second class matter both in the Post Office at Washington, 
D. C., with an additional entry at Harrisburg, Pennsylvania. 

Mr. Rhodes: .lust a moment. 1 think I ought to object to 
the answer of the witness on the ground that he obviously 
isn’t, in this instance, as in many other instances, testify¬ 
ing from his own knowledge. He is reading from one of the 
defendant's publications. 

92 Now, let’s get straight as to what kind of evidence 
we are going to get into this record. If vou want the 
publications in evidence, put them in, and they speak for 
themselves, but don't let's have the witness take up all this 
time in just reading material which either is in evidence or 
should be put in evidence. Just let's let the witness testify 
from his own knowledge or from whatever records of the 
McGraw-Hill Publishing Company are in his custody. 

Mr. Allen: The purpose of having the witness read into 
the record portions of exhibits is merely to save time and to 
be specific as to what he is referring to when he gives his 
testimony and on behalf of the plaintiff it is believed that all 
evidence that has been submitted is proper evidence for 
which a foundation has been laid in the pleadings. 

By Mr. Allen: 

Q. 97. Do you of your own knowledge, of your own per¬ 
sonal knowledge, know whether or not the sale and distribu¬ 
tion of the magazine bearing the title American Aviation has 
been confined to the United States? A. No, I do not— 

Mr. Rhodes: I object on the ground that he could not 
possibly know. 

Q. 98. You may answer. A. I do not have per¬ 
sonal knowledge of that, sir. 


93 
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Q. 99. Did you take a trip abroadl ? A. Yes, I did. 

Q. 100. Please explain for the record what you learned in 
your trip or during your trip between 1936 and 1938 in 
reference to the use of the title American Aviation as ap¬ 
plied to a magazine in foreign countries. 

Mr. Rhodes: I object on the ground that that question is 
entirely too broad. I think it might be better to ask him, 
first, if lie learned anything about it. He said, first, that he 
had no knowledge. You might ask him, first, if he learned 
anything about it on his trip abroad. Ask him specifically 
if he saw a copy of the magazine abroad. I don’t object 
to that. But 1 do object to going too far afield in this inter¬ 
rogation. 

By Mr. Gerardi: 

Q. 101. Did you discuss the magazine American Aviation 
with anyone abroad? A. I did. 

Mr. Rhodes: I object to that on the ground that it is en¬ 
tirely immaterial. 

Mr. Gerardi: Why is it immaterial? 

94 Mr. Rhodes: 1 could discuss a Chinese magazine 
with you here— 

Mr. Gerardi: I know, but we are laying a foundation for 
a further question. Now, if the further question is imma¬ 
terial, you can strike it out, but certainly we have a right to 
lay a foundation. 

Mr. Rhodes: Go ahead and ask this question that you 
are getting to. 

Mr. Allen: The question has been asked by counsel for 
defendants as well as counsel for plaintiff. You may pro¬ 
ceed. 

The Witness: May I ask what the direct question is, now? 

Mr. Allen: The direct question is this: 

Please state for the record any knowledge you have of the 
use of the term American Aviation in connection with the 
magazine in the foreign field. 

Mr. Rhodes: I object on the ground stated. 

Mr. Gerardi: You can answer the question. 

The Witness: In the course of visiting several European 
aviation centers in 1938 the question was asked on several 
occasions, what was this magazine, American Aviation, that 
had begun to appear in Europe. 
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95 Mr. Rhodes: I object to that on the ground that it 
is hearsay. 

The Witness: Specifically, in Holland a gentleman who 
has been a subscriber to Aviation—I can name him if it is 
of any consequence— 

Mr. Allen: You may name him. 

The Witness: Henrv Sevffardt. Mr. Sevffardt, incident- 

ally, has been in the United States on several occasions and 

has traveled widelv abroad. Mr. Sevffardt told me directlv 

* • •• 

that lie did not understand how we could permit the use of 
the title American Aviation because, “—all over Europe 
American Aviation has always meant Aviation Magazine 
—Also it— 

Mr. Rhodes: Mr. Johnston, are vou reading from some- 

7 * C-* 

thing? 

The Witness: 1 am reading from notes that I made at the 
time. 

Also at the Paris show of 1938 I met the Editor of Inter- 
Avia who also questioned me on why we permit the use of 
the name American Aviation because he considered that 
in Europe Aviation Magazine and American Aviation or 
The American Aviation were all considered synonymous 
and had been so for many years. 

Specifically, again, at the American Embassy in 

96 Berlin a subscription to Aviation Magazine which 
had regularly reached the desk of the Xaval Attache 

for Air stopped for no reason that he knew of. He in¬ 
vestigated and found that one of the clerks at the Em- 
bassv— 

y 

Mr. Rhodes: Just a minute. I have got to renew my ob¬ 
jection here. Obviously— 

Mr. Allen: Let him finish. 

Mr. Rhodes: I think 1 would rather get my objection in 
now. 

Obviously the witness is testifying as to things which 
somebody else has told him—somebody not connected with 
this litigation—and it is so improper and inadmissible that 
I don’t think counsel for the plaintiff should permit the 
witness to continue. 

Mr. Allen: Go ahead. 

The Witness: On investigation the reason was disclosed 
that the clerk in the Embassy had been asked to renew the 
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subscription to Aviation Magazine and without being able 
to differentiate between Aviation Magazine and American 
Aviation Magazine had entered a subscription for American 
Aviation. 

Those are three instances that came to my atten- 

97 tion during my trip in 1938. 

By Mr. Allen: 

Q. 102. Were these solicited by you? A. They were not. 
They were mentioned voluntarily in every case. 

Mr. Khodes: I move to strike the entire answer of the 
witness and his testimony relating to his trip in 1938 on 
the ground that his testimony is based entirely on hearsay 
and is in no event proper evidence to be presented in this 
case. 

By Mr. Gerardi: 

Q. 103. Were any of these statements to you in the 
nature of complaints ? 

Mr. Rhodes: 1 object on the same ground that the state¬ 
ments themselves are immaterial and inadmissible and 
therefore the nature of the statements must likewise be im¬ 
material. 

A. Xo, not in the nature of complaints. 

I might add here— 

Mr. Allen: Just one minute. IIow about the incident 
in the Berlin Embassy? Was that in the nature of a com¬ 
plaint ? 

Mr. Rhodes: The same objection. 

The Witness: Xo. It was simply offered as an 

98 interesting incident. They said that it had been cor¬ 
rected. 

Q. 104. Did the party know that you were the editor of 
Aviation ? A. Yes, he did. 

Q. 105. And did he know that you were in Europe on 
business? A. Yes. 

Mr. Rhodes: I want to object to that line of testimony 
further on the ground that the District Court of the United 
States for the District of Columbia is not interested in any 
confusion between the two publications which may have 
occurred in foreign countries. 
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By Mr. Allen: 


Q. 106. In reference to matters which you have just re¬ 
ferred to, what was your policy in noting these occurrences 
or incidents; in reference to making any notes? A. I made 
notes of everv case as it came along for niv own information 
and recollection and they were afterwards put in the form of 
memorandums to counsel. 

Q. 107. And kept in the files of your office? A. In this 
particular case, this was kept in the files of Mr. Gerardi, 
with copies in my office. This memorandum to Mr. 
99 Gerardi is dated the 29th of December, 1938. 

Q. 108. But Mr. Gerardi has his office in the Mc¬ 
Graw-Hill Building and represents the McGraw-Hill Pub¬ 
lishing Company? A. He has and he does. 

Might 1 offer in evidence at this point a specific example 
of confusion abroad— 

Mr. Rhodes: I think it is your counsel’s prerogative to 
offer papers in evidence. 


Mr. Allen: You mav— 

Mr. Gerardi: Quite correct. 

Mr. Allen: You mav continue to submit anv evidence or 
statements which would indicate to vou directlv or in- 
directly that the magazine bearing the title American Avia¬ 
tion was distributed or circulated abroad. 

The AY it ness: I have here a publication of the Govern¬ 
ment Printing Office at Singapore, the Indian Government 
Printing Office, which is a report on the development and 
progress of civil aviation in Malaya up to and including the 
year 1937. This came to us addressed in an envelope marked 
“On ITis Majesty’s Service”, addressed as follows: 
100 “The Kditor, ‘American Aviation’ McGraw-Hill 
Publishing Company, Inc., 330 West 42nd Street, 
New York, X. Y.” 

That is submitted in evidence. 


By Mr. Allen: 

Q. 109. Where has this group of papers been kept since 
they were received by McGraw-Hill Publishing Company, 
Inc.? A. That was submitted to Mr. Gerardi upon receipt, 
on or about the 27th of September, 1938. 
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Mr. Allen: The group containing a note or memoran¬ 
dum, an envelope, and a pamphlet, are offered in evidence 
as Plaintiff’s Exhibits P, P-1 and P-2. 

(The papers were marked Plaintiff’s Exhibits P, P-1 and 
P-2, respectively.) 

By Mr. Gerardi: 

Q. 110. Will you explain who Ethel Rose is? A. Ethel 

Rose is mv secretarv. 

» • 

Q. 111. Is there any magazine American Aviation 
operated form 330 West 42nd Street, New York Citv? A. 
No. 

Mr. Rhodes: Now, with reference to the offer of Exhibits 
P, P-1 and P-2, 1 want to say I object to the admission of 
Exhibit P on the ground that no memorandum made bv an 
employee of McGraw-Hill Publishing Company is ad- 

101 missible in evidence. Certainlv not this one. And 

•- 

with respect to P-1 there is no evidence of unfair 
competition, and that could be the only purpose for which 
it could be offered. 

With respect to P-2, the pamphlet, it is about as foreign to 
the issues in this case as anvthing could be, and I must ob- 
ject therefore to the admission of any or all of these ex¬ 
hibits. 

By Mr. Allen: 

Q. 112. Was the envelope and the pamphlet received in 
the usual course of business ? A. Yes. 

Bv Mr. Gerardi: 

•> • 

Q. 113. Did you personally see it at the time of receipt? 
A. I could not swear to that. 

By Mr. Allen: 

Q. 114. As far as you know was the pamphlet enclosed in 
the envelope that is known as Exhibit P-1? A. To the best 
of my knowledge, yes. 

Q. 115. And that was the only purpose of including that 
pamphlet as an exhibit? A. Yes. 

Q. 116. You were requested to obtain from your 

102 files papers or memoranda received by your depart¬ 
ment or made by you in reference to American Avia- 
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tion. Have you obtained from your files papers and memo¬ 
randa relating to American Aviation l A. Yes, I have. 

Q. 117. AYili you produce them and state briefly what you 
have found. A. The events of confusion so collected are of 
several types. 

First I might offer cases of confusion which involve re¬ 
porting in newspapers. I have here a clipping sent to us by 
Luce’s Press Flipping Bureau of Xew York from the Mo¬ 
bile, Alabama, Press, April 10, lfloS, in which a report is 
given of a meeting that was held in Montgomery on April 
15 or 10, from which I read: 


(Reading): “Meanwhile, Wayne AY. Parris, Aviation 
Magazine editor, suggested in a paper prepared for the 
Southeastern Aviation Conference that the Southern States 
assume national leadership in airplane manufacture as an 
approach” and so forth. 

Another clipping from the Montgomery, Alabama adver¬ 
tiser, April 17— 


AH. Rhodes: Let it be understood that this testimony is 
going in over my objection which I will state when 
103 these papers are being offered in evidence. 

The AA’itness (continuing): April 17, 1938, which 
covers the same meetings and states in part: 


(Reading): * * * and AYayne Parrish, editor of Avia¬ 

tion Magazine, issued the challenge that this region takes 
the leadership” and so on. 

Also one other clipping of a somewhat different character 
which quotes American Aviation but which Luce’s Clipping 
Bureau picked up and sent to us under the impression that 
it was Aviation. 

These three will be submitted. 

Q. 118. IIow long has this Clipping Company been em¬ 
ployed by McGraw-Hill Publishing Company to furnish 
dippings pertaining to aviation? A. AYe have used Luce’s 
Clipping Service for a number of years. AYe have a record 
of using the Luce's Clipping Service back as far as 1935. I 
have knowledge of it that far back and it has been used con- 
tinuously since. 

Q. 119. To vour personal knowledge it is used todav? A. 
Yes. 
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Mr. Alien: The three clippings known as Luce’s Clip¬ 
ping Bureau are offered in evidence as Plaintiff’s Exhibits 

Q, Q-l and Q-2. They are dated October 29, 1937, 

104 April 16, 1938, and April 17, 1938, respectively. 

(The clippings were marked Plaintiff’s Exhibits 0, Q-l 
Q-2, respectively.) 

By Mr. Gcrardi: 

Q. 120. Was Luce’s Press Clipping Bureau instructed or 
requested to send to you any clippings relating to American 
Aviation f A. Xo. 

By Mr. Allen: 

Q. 121. Has Mr. Wayne W. Parrish ever been connected 
with Aviation, the publication of McGraw-Hill Publishing 
Company, that you know of ! A. Xo, never in my knowl¬ 
edge. 

Mr. Rhodes: I object to the admission of Plaintiff’s Ex¬ 
hibits Q, Q-l and Q-2. 

With respect to Q-l and Q-2, they cannot be considered 
as material in this case because they show no evidence of 
unfair practice on the part of the defendants and they show 
no confusion which is of a nature which would be material 
in this case. 

With respect to Exhibit Q. no confusion at all is shown 
and therefore the exhibit is immaterial. 

(Whereupon, at 1:00 p. m. an adjournment was taken 
until 2:15 p. m.) 

105 Afternoon Session 2:15 P. M. 

S. Paul Johnston, resumed. 

Direct Examination (continued) by Mr. Allen: 

Q. 122. Will you continue to answer the last question in 
reference to matters showing that the publication American 
Aviation has been identified witli McGraw-Hill Publishing 
Company ? A. Yes. I have one more case here of confusion 
from abroad. We received in the mail a book entitled, 
“EARLY BIRDS’’, sent by one, Captain Alfred Instone, 
of 52-54 Leadenhall Street, London, England. The book 
was received in a package which was addressed to the Edi- 
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tor, American Aviation, Xew York, U. S. A. We did not 
open the package but wrote on August 23, 1938, asking 
whether or not the book was intended for American Avia¬ 
tion as published by American Aviation Associates in Wash¬ 
ington, I). or for Aviation as published by McGraw-Hill 
Company in Xew York. On September 2, 1938, Captain In- 
stone replied as follows:— 

Mr. Rhodes: May 1 see the letter? 

The Witness: Yes. (Handing paper.) 

Mr. Rhodes: 1 want to object to the: admission of this 
letter and its contents and also to the testimony 
106 which the witness has just given with respect to 
this exchange of correspondence on the ground that 
it does not tend to show any such confusion as is material 
evidence in this case and, further, that it does not show 
that there was any confusion as to the two publications in 
the mind of Captain Instone, and that the testimony and 
the correspondence are immaterial and irrelevant. 

The Witness: Shall we submit the letter or read it into 
the record? 

Mr. Gcranli: Your were going to say, “In which he 
stated" or something like that? 

The Witness: In which he stated that there was a mis¬ 


understanding and in order to remedy the misunderstand¬ 
ing he suggested that we keep the original book for review 
and stating that he is sending another copy which he 
asks us to hand to our contemporary, American Aviation in 
Washington. 

Mr. Allen: The letter of September 2, 1938, together 
with the copy of the letter of April 23, 1938, and the memo¬ 


randum of September 14, 1938, 
ness, are offered in evidence as 


just referred to bv the wit- 
Plaintiff's Exhibit R. 


(Same marked Plaintiff’s Exhibit R.) 

Mr. Rhodes: Referring to the three papers con- 
107 stituting Exhibit R—I stated the objections to the 
two letters, and I add the further objection with re¬ 
spect to the letter dated August 23, 1938, of which we have 
here only a carbon copy. 

I further object on the ground that a letter written by an 
agent or employee of the plaintiff can't be used against the 
defendants in this case, and with respect to a memorandum 
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typewritten on stationery of the McGraw-Hill Publishing 
Company, Inc., and dated September 14, 1038, this is a 
memorandum obviously addressed to the Editor of Aviation 
by Mr. Gerardi ami shows that it is a memorandum made bv 
an attorney of the plaintiff to an officer of the plaintiff con¬ 
cerning this particular case in an attempt to build up evi¬ 
dence to offer in this case and it is objectionable in that it 
can't be considered as binding on the defendants. 

Mr. Gerardi: Just a moment. Do you really intend to 
submit the office memorandum. 1 don't think there is any 
such intention as to submit an office memorandum. That 
is between two persons in the company and really, 1 don’t 
think— 

Mr. Allen: I withdraw the office memorandum. 


(Memorandum withdrawn.) 

Mr. Gerardi: I think the objection is well put 
108 as to that. It can’t have any evidentiary value at all. 

Mr. Allen: The memorandum dated September 
14, 1938, is withdrawn as a part of Exhibit II. 

By Mr. Alien: 


Q. 123. Were this letter and the carbon copy known as 
Plaintiff’s Exhibit R extracted from the regular files of 
your office? A. Yes, it was part of the files of Aviation and 
its attorney, Mi-. Gerardi. 

Proceeding with the review of certain cases of confusion 
that have come to our attention and which have been made 


a matter of record, I will give one case which is an incident 
that came to my personal attention on or about February 
24, 1938. I was at that time enroute to Chicago and during 
a stop-over or delay at Wavnc County Airport at Detroit I 
took occasion to look around the field and was introduced to 
a Mr. Wavnc Fox who was on dutv at that time in the con- 
trol power. When introduced as a representative of Avia¬ 
tion he said, “Yes, I met your boss not long ago”, and 
when I asked whom he meant he said, “That fellow from 
Washington, Wayne Parrish”, which indicated the clear 
confusion in his mind as to the identity of the two papers. 
I have had several— 

Mr. Rhodes: Are you finished with that incident? 
The Witness: Yes. 


109 
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Mr. Rhodes: I want to reserve the right to move to strike 
that answer of the witness on the ground that it is pure 
hearsay and does not show confusion between the two pub¬ 
lications such as would be material evidence in this case. 

The Witness: Another case of which I have a note oc¬ 
curred on the 17th of March, 19.18. On that date a Mr. Rahil 
—A. W. Kahn, ’phoned the office and asked to speak to Mr. 
Wayne Parrish. He said that he had noticed that Mr. Par¬ 
rish was quoted by General Johnson, and that he, Rahn, had 
been an old friend of Mr. Parrish and wanted to speak to 
him, and he had been told that if he called this number, that 
is, the number of the McGraw-Hill Publishing Company in 
Xew York, he could get in touch with Mr. Parrish who was 
the editor of Aviation. 

Mr. Rhodes: Are von finished with that item? 

The Witness: Yes. 

Mr. Rhodes: In respect to that item, and in order to 
clarify my objection, I would like to ask the witness one 
question: 

110 Did you take part in that conversation, Mr. John¬ 
ston? 

The Witness: This conversation, as I recall it, was re¬ 
corded by my secretary. 

Mr. Rhodes: You were not present when the conversa¬ 
tion took place? 

The Witness: I would like to refresh my recollection if I 
niav. 

Mr. Rhodes: Let me ask you a little differently. Did you 
talk to this Mr. Rahn? 

The Witness: 1 could not swear that I did. I could not 
swear that 1 didn ’t talk to him, however. 

Mr. Rhodes: I move that the answer be stricken or 1 re¬ 
serve the right to make the motion at the proper time on 
the ground that it is pure hearsay and doesn’t show such 
confusion as would be material in this case. 

The Witness: 1 also have another record of a case of 
cohfusion reported by my secretary, Miss Rose. 

Mr. Rhodes: I object to that further statement of the 
witness. He has already shown that the evidence is hearsay 
and I think that counsel for the plaintiff should stop the 
testimony of the witness when it is obvious hearsay and in- 
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admissible and that counsel for the plaintiff should 
111 not permit the witness to continue with evidence that 
the Court should not hear. 

Mr. Allen: Proceed. 

The Witness: This is a case of a conversation on the 
telephone between a certain Miss Barber, of the American 
Airlines Publicity Department and my secretary, Miss 
Rose, in which Miss Rose told her that Aviation was calling 
and Miss Barber asked later, where and what was the ad¬ 
dress of American Aviation, evidentlv mistaking the two— 

Mr. Rhodes: I move that the testimony of the witness on 

that, transaction be stricken on the ground that it is rank 

hearsav and inadmissible, and doesn't show confusion such 
•> 

as is material in this case. 

The Witness: 1 also have to exhibit certain envelopes 
and photostats of envelopes that have been received in this 
office from time to time addressed to American Aviation 
and to Mr. Parrish specifically. One is offered here in 
photostat form from Western Air Express, simply ad¬ 
dressed American Aviation Magazine, New York City, New 


York. 

Another one received— 

Mr. Rhodes: Just a minute, before you get on to the 
second one. Is this first one being offered in evi- 
112 dence ? 

Mr. Allen: We will offer them all in a minute, if 
you will just give the witness a chance. 

Mr. Rhodes: All right. 

The Witness: The second one was received from Albert 
Frank-Guenther Law, Incorporated, advertising agents, 
Philadelphia, addressed to “Mr. Wayne W. Parrish, Ed.,’’ 
which I assume, means Editor, “Aviation, 330 West 42nd 
St., New York City.” That envelope was opened by mis¬ 
take and as I understand it the contents were forwarded. 

Another envelope received here, of which I have both a 
photostat and the original—I presume they are the same— 
yes, March 18 at 9 P. M.—came here mailed from Air 
Transport Association, Chicago, addressed, “Mr. Wayne 
Parrish, American Aviation (Magazine) New York City, 
New York.” 

I have here a letter which was addressed to me from 
George Switzer, New York City, addressed, “Mr. Paul 
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Johnson, Editor, American Aviation, McGraw-Hill Pub¬ 
lishing Co., 330 West 42nd Street, New York City.” 

In addition I would like to submit a case which occurred 
last week, that is, November 15 and November 16 in Wash¬ 
ington, D. C. I was in the office of the Chief of the 

113 Air Corps and, specifically, was working with Major 
A. I. Ennis, who is Chief, Public Relations Section, 

War Department, Air Corps. 1 had been working with 
Majbr Ennis to obtain a release on a story which we had 
obtained by our own stall' at the plant of the Allison En¬ 
gineering Company at Indianapolis, Indiana. It was neces¬ 
sary to get clearance on the story for publication and after 
the Air Corps and the Materiel Division had approved the 
story I asked Major Ennis for a written memorandum to 
that effect and he sat down at his desk and gave me the 
following handwritten memorandum (reading): 

‘‘Mv dear Mr. Johnson:— 

‘‘Reference the article ‘No Topsy’ and photos and blue¬ 
print attached concerning the Allison Plant there is no ob¬ 
jection by the Materiel Division or the Air Corps to its 
publication in American Aviation.” 

(Signed) “A. I. ENNIS” 

I immediately called Major Ennis’ attention to this slip 
and he laughingly said, “Oh, of course I meant Aviation 
Magazine.” 

Major Ennis of course was fully familiar with the fact 
that I represented Aviation Magazine as I had been in con¬ 
tact with him on a number of occasions before. 

114 As evidence of the fact that the War Department 
recognized that this was Aviation Magazine I sub¬ 
mit also a carbon copy of a memorandum to me as Editor 
of Aviation dated November 16, 1939, as follows: 

(Reading): “The War Department has no objection 
to the release for general publication of the attached ar¬ 
ticle on the new Allison Plant with photographs and dia¬ 
grams”. 

Signed by William C. Hutt, Captain, General Staff, Pub¬ 
lic Relations Branch, G-2. 
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Bv Mr. Gerardi: 

Q. 124. Whore is the original of that carbon ? A. The 
original of the carbon is in our tiles and is available if de¬ 
sired—the original of the second one. This is the original 
of this memorandum (indicating), as handwritten by Major 
Ennis. 

1 have one other case to submit which concerns the mis¬ 
placing of an advertisement in American Aviation which 
was actually intended for Aviation Magazine. The ad ap¬ 
peared on page 17 of American Aviation for November 15, 
1938. It was in the classified column and was put in by 
Airplane Parts & Supplies, Inc. of 6235 San Fernando Road, 
Glendale, California. 

I have also, both the original and a photostat of a 

115 letter—I have the original of a letter addressed to 
our California office which enclosed a copy of a letter 

written by Airplane Parts & Supplies, Inc. to American 
Aviation, Earle Building, Washington, D. C., Attention of 
Mr. Lyle A. Brookover, dated November 12, 1938, as fol¬ 
lows: “Replying—” 

Mr. Rhodes: Just a minute. I object to the witness read¬ 
ing a letter which has not vet been even offered in evidence. 
He is reading, furthermore, from the carbon copy. We 
don’t have the original here and the letter itself is not 
admissible. 

Mr. Allen: Go ahead. 

The Witness: The letter is as follows: 

(Reading): “Replying to your letter of November 7th, 
we wish to advise that the advertisement referred to was 
placed with you through an error, our impression being 
that we were placing same with Aviation Magazine. 

“Will vou therefore kindlv cancel same immediately and 
do not insert it in any issue?” 

1 have, also, a copy of a letter which is attested by a 
Notary Public as a true copy of a letter addressed to Mr. 
Earl Herring, Gen. Mgr., Airplane Parts & Supplies, Inc., 
6235 San Fernando Road, Glendale, California. 

116 (Reading): 

“Dear Mr. Herring:”— 

Mr. Rhodes: Just a moment. 1 object to the witness 
reading this. It is not good evidence. Certainly not this 



76 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


copy. And whether the witness knows it or not, certainly 
counsel for the plaintiff knows that the attestation by a 
notary public does not make this copy of a letter good evi¬ 
dence in this case, and I object to the letter and certainly 
object to the witness reading it. 

Mr. Gerardi: He is testifying to the receipt of this letter 
with the copy and with the— 

Mr. Rhodes: But he is attempting to read the contents 
of the letter into the record. 

Mr. Gerardi: lie is describing it. 

Mr. Rhodes: (continuing) And certainly you, Mr. Ger¬ 
ardi, and you, Mr. Allen, know that it is not admissible. 

Mr. Gerardi: He is describing the letter. 

Mr. Rhodes: By reading the contents. 

Mr. Gerardi: He received a copy of a letter and he is 
describing what he received. This is what Mr. Johnston 
received. 

117 Mr. Rhodes: I know, Mr. Gerardi, that that is an 
old method of getting into the record inadmissible 
evidence. 

Mr. Gerardi: It is not an old method— 

Mr. Rhodes: I am putting into the record my objection 
to it and I think you know that it is a good ground. 

Mr. Gerardi: He received a copy— 

Mr. Rhodes: That is right. 

Mr. Gerardi: That is all he received. 


Mr. Rhodes: That is right. 

Mr. Gerardi: And he is testifying as to what he received. 
Xow, he did not receive the original because American Avi¬ 
ation received the original. 

Mr. Rhodes: Xo, no, the letter I am talking about is 
a letter presumably written by an officer of the defendants, 
American Aviation Associates. This is in somebody else’s 
hands— 


Mr. Gerardi: But that is a signed copy, is it not ? 

Air. Rhodes: Xo, it is not. That is what I am objecting to. 
Mr. Gerardi: What is the notarization on it for? 

Mr. Rhodes: It is not a signed copy and it is not 
118 the original letter. 

Mr. Gerardi: It is a sworn copy but not a signed 


copy. 
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Mr. Rhodes: But, my dear man, you know that that does 
not make it good evidence. Mr. Allen knows that hat does 
not make it good evidence. And I do feel that I ought to 
put into the record here an objection to the action of coun¬ 
sel for the plaintiff in putting into this record a lot—a 
large quantity—of evidence which is patently inadmissible 
and should not clutter up this record, and should not be 
brought before the Court. Counsel know it and we all 
know it, and it is improper, and I certainly must strenu¬ 
ously voice an objection to it. 

Mr. Allen: I haven't objected to counsel interrupting the 
witness from time to time thinking that perhaps we could 
get a fair presentation of facts. We still feel that we are 
producing a fair record of evidences which are supported 
by the pleadings and that the evidence as it is presented, 
regardless of argument of counsel for defendants, is be¬ 
lieved a fair presentation of the facts that are admissible 
herein. 

Mr. Rhodes: I don’t object to the facts being pre- 
119 sented if they are presented by means of competent 
evidence. 

(Discussion off the record.) 

Mr. Allen: Read the last answer as far as it has gone. 

(The reporter read as requested.) 

Mr. Allen: Continue, please. 

The Witness: (Reading): 

“We are in receipt of your letter of November 12th, re¬ 
ceived this morning advising that your proposed adver¬ 
tising was intended for Aviation magazine instead of our 
publication. 

“As we had not heard from you, and publication of the 
advertisement in November 1 issue was an oversight on 
our part in view of our instructions from you, we went 
ahead and placed the ad in our November 15 issue which 
has already gone to press. 

“I am sorry for this mix-up and I believe you would find 
American Aviation to be a highly desirable medium for 
vour use, in view of the fact that because of our live news 
coverage, we have the greatest ‘reader interest’ in the 
field of aviation publications. 
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“I hope that you will find it possible to recon- 

120 i sider your decision not to use American Aviation 

and shall look forward to hearing from you soon. 

“Yours very truly, 

“signed LYLE A. BROOKOVER 
“Business Manager.” 

It is attested and sworn to as a true copy before M. E. 
Van Antwerp, Notary Public in and for the county of Los 
Angeles, State of California. 

One other case cropped up involving a subscription. This 
was brought to niv attention on Mav 7,1938, bv Mr. Charles 
F. McReynolds, our West Coast representative. 

He received on May 11th in an envelope addressed to 
“Aviation, 9121 Dalton Avenue, Los Angeles, California” 
—the envelope was postmarked May 6, 1938 at Glendale, 
California—he received a renewal subscription on a sub¬ 
scription blank of American Aviation. He wrote to Air¬ 
craft Accessories Corporation, which was the originator of 
the subscription, on May 11, 1938, as follows: (Reading): 

“Dear Sirs:”— 

Mr. Rhodes: Just a moment. I have to get my objec¬ 
tion in, gentlemen, and to clarify it 1 want to ask the wit¬ 
ness one question. 

Mr. Johnston, do you have any personal knowledge 

121 of this or is your knowledge based on copies of corre¬ 
spondence which have been sent to you and from 

which you are now reading or to which you are now re¬ 
ferring ? 

The Witness: My knowledge is not personal knowledge 
and is based on correspondence which had been sent to me. 

Bv Mr. Gerardi: 

* 

Q. 125. You have the envelope in which the subscription 
blank was enclosed? A. 1 have the original envelope in 
which the subscription blank was enclosed. 

Q. 126. How is it addressed? A. “Aviation Magazine, 
9121 Dalton Avenue, Los Angeles, California”, which is 
our Los Angeles address. 

Mr. Rhodes: I object to the testimony on the ground that 
it is hearsay, and to the admission of the envelope on the 


AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


79 


ground that the envelope shows no confusion at all. As 
to the contents of the envelope, this witness has no per¬ 
sonal knowledge. 

Q. 127. Did Mr. McRcvnolds in the course of his duties 
report to vou the enclosure in that envelope? A. Yes, 
he did. 

Mr. Rhodes: I object to the question and move 

122 to strike the answer on the ground that it plainly 
calls for hearsay and shows that the witness’ an¬ 
swer is based on hearsay. 

Mr. Allen: Read the last answer. 

(Answer to Q. 127 read by the reporter.) 

The Witness: (Reading): “Dear Sirs: We received in 
an envelope addressed ‘Aviation Magazine, 9121 Dalton 
Avenue, Los Angeles, California’ a renewal subscription 
on a subscription blank of ‘American Aviation.’ 

“ ‘American Aviation’ is published in Washington, D. C., 
and has no connection with the magazine ‘Aviation’, which 
is published by this company. 

“Your order blank is returned inasmuch as you may 
want to forward this to American Aviation.” 

That constitutes the cases of confusion that I have a 
record of here. Further witnesses will have— 

Mr. Gerardi: No, you don’t have to testify to that. 

(Discussion off the record.) 

Bv Mr. Allen: 

* 

Q. 128. Were these memorandums, letters and envelopes 
as well as clippings from American Aviation of November 
15, 1938, received by you or your department in the 

123 regular order of business? A. Yes, they were. 

Q. 129. Is this the usual way in which you keep 
matters of this type? A. Yes. They were submitted, on 
receipt, to counsel for the McGraw-Hill Publishing Com¬ 
pany. 

Q. 130. Do these represent all of the cases of this nature 
that have come to your attention or to that of your depart¬ 
ment? A. No, they do not represent all. There are other 
witnesses that will present other cases. 

Q. 131. Are these typical of the way in which the public 
has received American Aviation as far as it has come to 
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your knowledge? A. Typical as far as it has come to my 
attention. 

Mh Allen: I offer in evidence a group of letters, enve¬ 
lopes and papers, 13 pieces in all, as Plaintiff’s Exhibit S. 

Mr. Rhodes: May I make the suggestion that they be 
given sub designations or numbers. It might be that the 
Court would consider some of them admissible and some 
not admissible and I would like to have some means of re¬ 
ferring to them individually and stating my objec- 

124 tions. Do vou have anv objection to numbering them 
S-l to 13, or S to S-12 ? 

Mr. Gerardi: I think that is all right. 

Mr. Allen: No objection to that. 

Mr. Gerardi: You mean a group relating to the same 
subject can be fastened together? 

Mr. Rhodes: I don’t have any objection to grouping 
them. 

Mr. Gerardi: I mean if there are two or three relating 
to the same thing you have no objection to giving them 
one number? 

(Discussion off the record.) 

By Mr. Allen: 

Q. 132. Mr. Johnston, in reference to the photostat bear¬ 
ing date of April 26, Los Angeles, California, do you know 
what happened to the original of that envelope—of the en¬ 
velope which that represents? A. No, I do not. I do not 
recall where the original went. 

Q. 133. I show you the Ennis matter and ask you if you 
have been able to obtain the original of the letter which 
the copy attached thereto represented? A. Yes. I have 
here the original signed memorandum of November 16, 
signed by Captain IV. C. Ilutt, releasing the Allison manu¬ 
script to Aviation Magazine by the War Department. 

125 Mr. Allen: The Ennis memorandum and letter 
are offered in evidence as Plaintiff’s Exhibit S. 

(Discussion off the record.) 

Mr. Rhodes: First, with respect to Exhibit S, part of 
which is a memorandum signed by Major Ennis, I object to 
that on the ground that in view of the testimony of the wit¬ 
ness, Mr. Johnston, there is no real showing of confusion 
in the mind of Major Ennis. Mr. Johnston testified that 
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he was right with Major Ennis when he wrote this memo¬ 
randum and that Major Ennis in effect assured him that 
there was no confusion in his mind. It is indicated from 
the testimony of the witness that it was a mere slip of the 
tongue on the part of Major Ennis. 

Now, with respect to the other part of Exhibit S, which 
is a memorandum signed by Captain Hutt, it is just imma¬ 
terial. It has no place in the case because it shows no con¬ 
fusion of any kind. 


Mr. Gerardi: I did not hear Mr. Johnston testify that 
Major Ennis said that there was no confusion in his mind. 

Mr. Rhodes: I said “in effect”. I don’t believe Mr. 

Johnston did use the words that I used. I was care- 
126 ful to say that that was his testimony in effect. 

Mr. Gerardi: He did not testify that in effect 
Major Ennis said that there was no confusion in his mind. 

Mr. Rhodes: Mr. Johnston’s testimonv is on the ree- 

* 

ord, so I won’t argue that any more. 

Mr. Gerardi: I just wanted to get into the record the 
fact that he did not testify in effect as you say he did. 

Mr. Allen: I offer in evidence as Plaintiff’s Exhibit S-l 
an envelope bearing date of March 15, 1939. 

Mr. Gerardi: By bearing date—bearing postmark, you 
mean? 

Mr. Allen: Bearing postmark March 15, 1939. 

Mr. Rhodes: I object to this on the ground that it does 
not show, if it does show confusion, in whose mind the con¬ 
fusion existed, or whether it was such confusion as would 
react to the detriment of the plaintiff any more than that 
of the defendant and that it has been brought out that 
here is no personal knowledge on the part of the witness 
who identified this envelope as to the transaction of which 
it was a part. 


127 (Two papers marked Plaintiff’s Exhibit S—as one 
exhibit.) 


(Envelope marked Plaintiff’s Exhibit S-l.) 

Mr. Allen: Now, the photostat postmarked April 26, 
the year date not being legible, is offered in evidence as 
Plaintiff’s Exhibit S-2. 

Mr. Rhodes: I object to this on the ground that it shows 
no confusion between the two magazines with which w*e are 
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concerned in this case. It shows only that somebody has 
addressed the American Aviation Magazine at New York 
City instead of Washington, D. C. and therefore the ex¬ 
hibit, apart from the fact that it is a copy, of which I make 
no point, is immaterial. 

(The photostat was marked Plaintiff’s Exhibit S-2.) 

Mr. Allen: I offer in evidence the envelope postmarked 
March 18, 193S, and a copy of a letter bearing date March 
25, 1938, as Plaintiff’s Exhibit S-3. 

Mr. Rhodes: The same objection. 

(Envelope and carbon copy of letter marked Plaintiff’s 
Exhibit S-3—as one exhibit.) 

Mr. Allen: I offer in evidence the envelope postmarked 
May 6, 1938, and copy of letter bearing date May 11, 1938, 
as Plaintiff’s Exhibit S-4. 

128 Mr. Rhodes: Xow. the envelope which is part of 
this exhibit shows no confusion and is therefore im¬ 
material because it is addressed to the plaintiff’s maga¬ 
zine at its proper address. 

The letter of which we have here only a carbon copy is 
plainly not admissible because it is only a carbon copy of 
a letter addressed by an officer or a representative of the 
plaintiff corporation to some party not connected with this 
litigation and has no bearing whatsoever on this case and 
is absolutely immaterial, and the testimony of the witness 
on this point in identifying the letter showed that he had 
no personal knowledge of the transaction whatever. 

(The envelope and carbon copy of letter marked Plain¬ 
tiff’s Exhibit S-4.) 

Mr. Allen: 1 offer in evidence as Plaintiff’s Exhibit S-5 
the Switzer letter dated April 5, 1938. 

Mr. Rhodes: 1 object to this on the ground that it is 
offered for the purpose of showing that some confusion 
existed in the mind of the writer of this letter, and I submit 
that the letter itself without the testimony of the writer of 
the letter is inadmissible as being hearsay and because if 
the writer of this letter, Mr. Switzer, has any testi- 

129 mony to offer concerning confusion between the two 
publications his own testimony should be presented 
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here in order that the defendant may have an opportunity 
to cross-examine. 

(The paper was marked Plaintiff's Exhibit S-5.) 

Mr. Allen: I offer in evidence a group of four papers, 
namely, American Aviation for November 15, 1938, copy 
of a letter dated November 14, 1938, a letter of November 
14, 193S signed by Earl Herring, and a copy of a letter 
dated November 12, 1938, as Plaintiff’s Exhibit S-6. 

(The same were marked Plaintiff’s Exhibit S-6.) 

Mr. Rhodes: Referring to Plaintiff’s Exhibit S-6, the 
page taken from the magazine American Aviation for No¬ 
vember 15 has no value as evidence except with the letters 
which are attached to it as part of this exhibit. With ref¬ 
erence to those letters, the first one is only a copy of a 
letter date November 14, 1938, and is inadmissible because 
of that and further because it is not an admission against 
interest by the defendant or any of its agents. 

With reference to the letter dated November 14, 1938, 
signed by Earl Herring, that is not admissible because it 
is a letter written by someone not a party to this litigation 
and addressed to the plaintiff and is only hearsay, 
130 and on the further ground that this letter in itself 
shows no confusion. 

With respect to the other letter, the one dated Novem¬ 
ber 12, 1938—this is only a carbon copy of a letter which 
purports to have been addressed to- American Aviation, 
Earle Building, Washington, D. C., and is inadmissible be¬ 
cause it merely constitutes an unsworn statement of a per¬ 
son not a party to this litigation and, as I stated with re¬ 
spect to another piece of evidence previously offered, if 
Mr. Herring has any testimony to offer with respect to con¬ 
fusion between the two magazines the testimony of Mr. 
Herring should be offered in this case and not a mere un¬ 
signed carbon copy of an unsworn letter. 

I submit that this entire exhibit is immaterial and inad¬ 
missible for the grounds stated. 

By Mr. Allen: 

Q. 134. Did you produce a promotion sheet showing a 
recent issue by American Aviation? A. Yes, I did. 1 have 
it here (indicating.) 
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Q. 135. I call your attention to the fourth paragraph, 
“C'est Amusant”—this is 1P40. Is the statement made 
therein true to the best of your knowledge? A. The state¬ 
ment as made is as follows: “When AMERICAN 
131 AVIATION was founded there seemed to be a 
dearth of aviation news. It just wasn’t printed. 

'Within six months everv other—” —the words “everv 

• » 

other” being in italics— “—aviation magazine had at¬ 
tempted to copy or imitate AMERICAN AVIATION’S 
news coverage ideas” and so forth. I will read the rest of 


it if you wish. 

Mr. Rhodes: I think you might as well read it all as long 
as you have read part of it. 

The Witness: (continuing to read) “—attempted to copy 
or imitate AMERICAN AVIATION’S news coverage ideas 
—revamped their inside pages. Flattered? Yes, indeed! 
However, AMERICAN AVIATION sots the pace and not 
one has succeeded in approaching the standard established. 

AMERICAN AVIATION reports”-in italics— “ —the 

news, it doesn’t just re-write publicity releases. It initiates 
surveys, it analyzes, it interprets. And it tells the whole 
storv twice a month! (Complete dailv coverage, too, 
through AMERICAN AVIATION DAILY for those who 
need it).” 

Q. 130. The record shows that American Aviation was 
published about June, 1937. Please state for the record 
whether or not the magazine bearing the title Aviation has 
continuously carried news items since you have been con¬ 
nected with the McGraw-Hill Publishing Company 
132 in this magazine department? A. Yes, it has. 

Mr. Rhodes: Excuse me. Before you get into another 
line of questioning, let’s have this marked, please. I think 
we might just as well get that marked as an exhibit. 

Mr. Allen: You would like to have this go in? 

Mr. Rhodes: I think it ought to be marked. Whether 
you offer it in evidence or not I think it ought to be marked. 

Mr. Allen: The promotion sheet of American Aviation 
just referred to bv the witness is offered in evidence as 
Plaintiff’s Exhibit T. 


(Printed promotion sheet marked Plaintiff’s Exhibit T.) 
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Q. 137. Continue. A. In order to investigate this claim 
of American Aviation—in order to investigate the grounds 
for such a statement I made a survey of the news coverage 
by Aviation over a period of several years beginning in 
1931 to establish that in 1931—at least as far back as that— 
Aviation carried and carried continuously from then to 
date a department which was known as “News of the 
Month” and latterlv known as “The Aviation 

133 News”. 

I might state at this point that “The Aviation 
News” is a title that has belonged to Aviation, that is, it 
belonged to Aviation Magazine of the McGraw-IIill Pub¬ 
lishing Company, since it was used in 1930 and on every 
contents page of Aviation as for example, taken at random, 
page 9 of Volume 36 No. 5, dated May, 1937, where the fol¬ 
lowing statement is included— 

Mr. Rhodes: Excuse me—off the record. 

(Discussion off the record.) 

The Witness: Referring to Exhibit 1-6, page 3, which 
is the contents page, the following statement appears: 

“The following publications are combined with AVIA¬ 
TION : AERONAUTICAL ENGINEERING, AIR¬ 

CRAFT JOURNAL, and THE AVIATION NEWS. All 
rights to above names are reserved by the McGraw-Hill 
Publishing Company.” 

Going back, I selected issues at random back through 
1935 and 1936, and selected the entire content for 1937, 
that is, every month of 1937, and at random again through 

1938, and the last issues of 1939, and made an actual page 
count of the news departments as compared with the total 
editorial content. I can read that entire list. 

Bv Mr. Allen: 

•> 

134 Q. 138. What did that reveal in the nature of the 
number of pages employed or used during that pe¬ 
riod for the news items? A. Beginning with the January 
issue of 1935 and running through the November issue of 

1939, and picking out June, December, February, Septem¬ 
ber and November through 1936 random samples the total 
number of pages devoted to the news has gradually in¬ 
creased from a low of 8 pages in January, 1935, through 
1935, as follows: 
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Juno issue, 10%> pages news; 

December issue, 10VI* pages news; 

February, 1936, S 1 /^ pages; 

September, 1936, 10M> pages; 

November, 1936, 11-1/3 pages. 

Then, beginning with the entire year of 1937, which was 
the year in which American Aviation appeared—the con¬ 
tention I believe is that the appearance of American Avia¬ 
tion gave great impetus to the news treatment by other 
publications—I will read the 12 issues in sequence: nine, 
nine, eleven, seven—the April, 1937, issue contain seven 
news pages and 86 editorial pages but that was a special 
directory issue and does not represent a typical issue. The 
news pages were deliberately reduced in order to make 
room for other material, but that is the only case on 

135 record of that sort. Resuming—May, 11 pages; 
June, 11 pages; July, 11 pages; August, 11 pages; 

September, 12 pages; October, 13 pages; November, 13 
pages; December, 13 pages. 

Now, you will note a gradual increase in the number of 
pages over a period of three full years but at the same 
time the editorial, the total editorial content of the maga¬ 
zine was also increased and the news was increased pro¬ 
portionately. 

For example, the ratio of news to total editorial content 
in 1935 and 1936, taking those two together, ran from a 
low of 20.2 per cent in February of 1936 to a high of 28.3 
per cent in November of 1936. 

During the year 1937 this ratio, again excepting April 
which, as I have explained, was a special issue—the low 
in news percentage in that year was 20.3 per cent and the 
high was 27.1 per cent. During the following two years 
the average has been slightly higher but only slightly, and 
that is attributable to the fact that a general interest in 
news treatment—but there has been more news in the last 
two years—two or three years—more news of general in¬ 
terest to everyone in the industry, but the percentage of 
news to editorial has remained of the variation in 

136 the figures that 1 have here from a low of 21 per 
cent in July, 1939, to a high of 36 per cent in Sep¬ 
tember, 1938, but the September, 1938, issue was produced 
at a time when the National Air Races were under way and 
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when the Civil Aeronautics Authority was getting under 
way and there was a great deal of new material available. 
That issue represents an exceptionally high news handling. 

I submit that this simply shows, first, that the Aviation 
Magazine has always considered the treatment of aviation 
news as a part of its job and that the increase in the 
amount of news over the past five years—four years—is 
gradual, is not excessive, and is simply consistent with the 
demands of the industry for information on what is going 
on. That Aviation neglected the news, the treatment of 
news, prior to the appearance of American Aviation cannot 
be upheld by the figures that have been produced—that 
have been presented. 

Q. 139. Are the news items in your magazine Aviation 
confined to a special section or are the news items shown 
throughout the magazine? A. They are generally confined 
but in practically every issue there is news material 
137 throughout the front part of the issue, depending on 
what has happened that particular month or the pre¬ 
ceding month. 

Q. 140. I show you Plaintiff's Exhibit 1-7, December, 
1937, and ask you if the matter appearing opposite page 
22 designated as “Camera’s Eye on the News” is one of 
those items inserted in the front portion of the magazine 
Aviation? A. That is true but I must go beyond that and 
state that this department, which was used at that time and 
was in the magazine between May and October of 1937, has 
since been incorporated in the news section in the back of 
the book. That is, all news pictures have been pulled to¬ 
gether under the department “The Aviation News”. 


By Mr. Gerardi: 

Q. 141. Has the advent of American Aviation influenced 
your handling of news items or treatment of news items 
in Aviation? A. Essentially not except in so far as new 
competition in any field spurs anyone to a little better job 
in doing the same thing, I think. As far as the depart¬ 
ments, the method of handling, the type of presentation, 
the selection of photographs, and so forth—no. 

Q. 142. Aside from the figures you have given as to 
spot news content in different magazines, isn’t it a 
138 fact that a large number of other items in the dif- 



S8 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


ferent magazines are partially at least properly classified 
or classifiable as news l 

Mr. Rhodes: I think 1 must object to the form of that 
question, i’ou are putting the words into the mouth of the 
witness, Mr. Gerardi. 

Mr. Gerardi: I don't think you can put words into this 
man's mouth. He seems to know his business without my 
telling him. 

A. Shall I answer that? 

Mr. Gerardi: Well, I will put it to him in another way. 

Q. 143. Would you say, Mr. Johnston, that the propor¬ 
tions of news items that you have given constitute all the 
news items in those magazines ? A. Inasmuch as descrip¬ 
tions of new airplanes, for example, might properly be clas¬ 
sified as news, the advent of a new airplane and the de¬ 
scription of that airplane are certainly news to most of our 
readers and that type of coverage, however, has not been 
included in these figures because we carry another depart¬ 
ment known as “Flying Equipment” which is set up to 
take care of the new airplanes that aren't described in any 
particuka month. 

Inasmuch as new developments in radio might be 
139 described in a feature article in another portion of 
the book outside of the news pages, that certainly 
might be classed as news to certain types of readers. The 
reader-technician is interested in a report, for example, of 
new landing beam research in M. I. T. and an article which 
although it is feature length—it may be two or three or 
four pages long and it may contain diagrams and photo¬ 
graphs of apparatus and equipment—yet, that in itself is 
news to somebody, and we publish it with that idea in 
mind, but, again, that type of thing has not been counted 
in this research on news content. 

By Mr. Allen: 

Q. 144. I show you, for example, Plaintiff’s Exhibit 1-7 
and ask you if it has been the usual practice to use the 
expression, “The Oldest American Aeronautical Maga¬ 
zine" on the cover page and in association with the title, 
“Aviation ”l A. Yes, it has been the practice since the 
ist;ue that was submitted in evidence here this morning— 
(witness refers to papers)—since November 1, 1923, to use 
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that sub title in connection with the title. That is as shewn 
in Exhibit H-l. 

Q. 145. I show you the cover page of Plaintiff's Exhibit 
0 and ask you if you know whether or not the ex- 
140 pression “The Independent Voice of American 
Aeronautics’’ has likewise been used by the Ameri¬ 
can Aviation Associates in connection with its title, “Amer¬ 
ican Aviation*’ in close proximity with the title, “Ameri¬ 
can Aviation’’? A. To the best of my knowledge, and that 
can be shown from an examination of Volume 1, No. 2— 

Mr. Allen: Read the question. 

Mr. Gerardi: Just answer vos or no. 


(Q. 145. read by the reporter.) 

A. Yes, it has. 

Q. 146. State whether or not Mr. W. W. Parrish was 
a subscriber to the magazine Aviation prior to May, 1937? 

Mr. Rhodes: I object to that as being absolutely imma¬ 
terial. 

Mr. Gerardi: Let's put it this wav: 

By Mr. Gerardi: 

Q. 147. Have you ascertained from the records whether 
or not the magazine Aviation was mailed to Mr. Wayne 
W. Parrish and if so when? A. I have a report fur¬ 
nished by our circulation records department which states 
that on checking our records thev found Mr. Parrish’s 
name appeared as a complimentary subscriber for Novem¬ 
ber, 1935, May, 1936, and May, 1937, galleys, and he was on 
the complimentary list at the time the investigation was 
made, July 13, 1938. 

141 The latest entry on the subscription card is, 
“Change of address made at request National Aero¬ 
nautic Association on February 1, 1938”, which has no par¬ 
ticular bearing on this except that it is consistent with 
the fact that Mr. Parrish had ceased to be in the employ 
of the National Aeronautic Magazine and they requested 
us to send the subscription to them in the name of the edi¬ 
tor of National Aeronautics rather than in the name of 
Wayne Parrish, Associate Editor. 
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Mr. Allen: With reference to the letter dated Febru¬ 
ary 1, 193S, just referred to and identified by the witness, 
the same is offered in evidence as Plaintiff’s Exhibit U. 

(The letter was marked Plaintiff’s Exhibit U.) 

Mr. Rhodes: Gentlemen, you are paying; for the record 
but I think it is immaterial and I object on that ground. 

Mr. Gerardi: Maybe you will stipulate that Mr. Par¬ 
rish has received the magazine. 

Mr. Rhodes: I don’t doubt but that he has. 

Mr. Gerardi: Why not stipulate it. It is especially with¬ 
in Mr. Parrish’s knowledge. 

Mr. Rhodes: The only thing that that letter shows is 
that he was formerly connected with the National 

142 Aeronautics Magazine. 

Mr. Gerardi: We are not interested in that. We 
are interested in the fact that he does acknowledge that he 
has received the magazine and he wants the address 
changed. 

Mr. Rhodes: Oh, did that come from Mr. Parrish? 

Mr. Gerardi: Didn’t it come from Mr. Parrish? 

The Witness: No. It came from the X. A. A. 

Mr. Rhodes: Well, my objection is on the record, gen¬ 
tlemen. Let it stand. 

Mr. Gerardi: Oh, I thought this was a letter from Mr. 
Parrish. 

Mr. Rhodes: Mr. Allen, let me say this for the record, 
please, in view of what I just said. It is true that the plain¬ 
tiff is paying for this record in the first instance, but my 
client has a very definite interest in keeping the record 
down and in opposing anything that may be harmless and 
yet immaterial because of the fact that I must concede that 
there is a possibility, however slight, that the plaintiff may 
win this case and that the cost may be imposed on my 
client. 

Mr. Gerardi: I am perfectly agreeable to withdrawing 
that letter. 

143 (Discussion off the record.) 

Mr. Allen: The direct examination is closed, Mr. 
Rhodes. 
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Cross-Examination 
By Mr. Rhodes: 

X-Q. 14S. Mr. Johnston, your training and work and ex¬ 
perience has been primarily in the technical phases of 
aeronautics, has it not ? A. Yes, it has. 

X-Q. 149. And isn't it true that the magazine Aviation 
is one which deals primarily with the technical phases of 
aviation.' A. Partially. Xot primarily. 

X-Q. 150. Well, isn’t it correct to say that by far the 
greatest part of it—the greater number of it—pages is de¬ 
voted to the technical side of aeronautics rather than mere 
news? Let me explain my question a little further, Mr. 
Johnston— 

Mr. Gerardi: If you will change the word “technical” 
to “business” mavbe he can answer. 

X-Q. 151. Mr. Johnston, you described the magazine 
American Aviation as a news publication? A. Correct. 

X-Q. 152. As opposed to that isn’t your magazine 
144 one which principally deals with articles on the 
engineering and technical side of aeronautics? A. 
I think, as I have shown in the figures that were presented, 
that at least, or, from 25 per cent to 33 per cent of Avia¬ 
tion is devoted to news treatment. The other two-thirds 
are devoted to articles that may be technical. A certain 
number of them are. Others are devoted to the business 
aspects of aviation. I mean such things as how fixed base 
operators can make some money, which are not technical 
under the sense that you mean. 1 have not, at the moment, 
an accurate breakdown of content, but I would say that 
probably less than one-third of the total content at the 
present time is devoted to what we would call the strictly 
technical phases under the definition that you have given. 

X-Q. 153. I will ask you to take the issue of December, 
1937, which is marked as Exhibit 1-7, and ask you to tell 
me how many pages are devoted to news in that issue. A. 
Do you mean by that news as defined by a department 
called “News” or news in the broader sense that we have 
been treating here, that is— 

X-Q. 154. Well, as distinguished from articles dealing 
with engineering and technical developments in the 
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145 field of aeronautics? A. Perhaps it would be best 
to first select those pages that are definitely technical. 

X-Q. 155. All right. A. Shall I read this into the rec¬ 
ord—the page numbers ? 

X-Q. 156. I would be glad to have your summary of it 
to save a little time. A. "Well, let's mark them as we go 
through with “T” for technical and “X” for news. 
Right ? 

X-Q. 157. All right. A. (Witness proceeds to mark 
pages.) Xow, here is a case in point of feature treatment 
of a news event—an aircraft show in Italv. 

tr 

X-Q. 158. Xow, with respect to those pages to which you 
now refer, being pages 26 and 27, do not they deal primar¬ 
ily with the technical advances in the engineering of air¬ 
plane manufacture and development ? A. Yes, they do, in¬ 
asmuch as these captions are largely specifications of air¬ 
craft, so I will withdraw that. 

X-Q. 159. You agree that they should be marked as 
technical? A. 1 will agree that thev should be 

146 marked as technical news, if you will accept that 
distinction. 


X-Q. 160. All right, I will take your distinction now. A. 
We are admitting that the predominance is probably tech¬ 
nical. 

Xow, technical here (indicating) in that this is an article 
containing navigation—the technique. 

This is a little difficult to classify. However, it does 
deal with the technical aspects of the manufacture. 

X-Q. 161. What about page 34? A. This is an ad (in¬ 
dicating). 

X-Q. 162. Xo, I am talking about page 34. A. We will 
have to classify this—as it is a detailed description of an 
airplane, 1 suppose it is technical. 

Radio—I suppose, again, would come under the classi¬ 
fication of technical. 

Xow, new equipment (indicating)—this is more a news 
presentation of what is new in equipment rather than a 
technical presentation. It is a technical—there is no tech¬ 
nical discussion. That is what is new in accessories, ma¬ 
terials and supplies and equipment (indicating). 


AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


93 


X-Q. 1C3. But doesn’t it have to do with the technical 
or engineering advances in the field of aeronautics? A. 
Xo. It is what it says—it is what is new in equipment. 

X-Q. 164. You classify it and mark it the way you 
147 think it should be. A. All right, I will accept it. 

Of the general classifications of technical and 
news I would sav this conies under the categorv of news to 
the industry (indicating). 

This is obviously labeled (indicating). 

Mr. Rhodes: For the record, Mr. Johnston is marking 
the pages with pencil, marking those pages “T” which he 
considers as dealing with technical subjects and those pages 
which he considers as dealing with news he is marking in 
pencil with an “X”. 

The Witness: Here is a difficult one to classify (indi¬ 
cating). This is questions and answers. Policy, insurance, 
sales. It is not technical and not news, strictly. 

X-Q. 165. Well, you classify it. A. (continuing) If 
we are using only two classifications 

X-Q. 166. Or, you may omit it, because the question is 
the proportion of news to technical matter. A. Let’s just 
say “X”. 

(Witness continues to mark pages.) 

The Witness: Xow, I see this is quite a selection 
14S of an issue. The technical matter is predominant 
in this. 

Xow, for December, 1937, I think I have the total— 

X-Q. 167. Do I understand you to say that in that par¬ 
ticular issue the technical features do predominate? A. 
Yes. This is the issue of December, 1937—a total of 50 
pages, of which 13 are definitely classifiable as of the news 
department, but to which we must add—here are two pages 
of editorial (indicating)— 

X-Q. 168. That wasn’t what I asked you. The question 
of editorial— A. All right. Let’s take the total E’s and 
the total X’s and the total number of pages, now. (After 
counting pages). 22 out of 50 are technical. 

X-Q. 169. Now, when you say that that issue has 50 pages 
you are including a great many pages of advertising, aren’t 
vou? A. No. That is the total editorial content. 

X-Q. 170. I beg your pardon. A. The total number is 
much higher (handing magazine to Mr. Rhodes). 
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Mr. Rhodes: All right. 

X-Q. 171. Now, at various times, Mr. Johnston, 

149 this magazine lias been published under a combina¬ 
tion of names, has it not? At one time, “Aviation 

and Aircraft Journal” and at another time, “Aviation” 
and something else. I don’t recall. Perhaps you can 
help me. A. That is true. Referring to Volume 1, No. 1, as 
originally published under the title “Aviation and Aero¬ 
nautical Engineering”— 

Mr. Allen: What exhibit is that ? 

The Witness: That is Exhibits G and G-l. 

X-Q. 172. Now, just let me ask you with respect to that: 
Would you call “and Aeronautical Engineering” a part 
of the title or a sub title of the name of the publication? A. 
It was used as part of the original title but it did not ap¬ 
pear in—it appeared on the cover, on the contents page, 
but it did not appear on the individual pages in logotype. 

X Q. 173. How long was that combination of titles used 
on your cover page? A. 1 don't know that I can answer 
that definitely except to say—yes—I think so—just a mo¬ 
ment—it appeared on the cover page of August 1, 1920. 
It persisted through—the last issue on which “Aviation and 
Aeronautical Engineering” appeared was the issue of Oc¬ 
tober 15, 1920, Volume 9, No. 6. 

Mr. Allen: What date was that? 

150 The Witness: October 15, 1920. 

X-Q. 174. When was the title, “Aviation and Air¬ 
craft Journal” used? A. That title appeared on the next 
issue, that is, November 1, 1920, Volume 9, No. 7. 

X-Q. 175. And how long was that title used? A. I don’t 
believe I can tell vou that exactlv from the material at 
hand. 

X-Q. 176. Can you tell us approximately? Was it as 
much as a year or two years? A. It had disappeared by 
July 2, 1923. We can determine it exactly by further ref¬ 
erence to the bound volumes, but definitely by July 2, 1923 
it had been dropped. 

X-Q. 177. When did you start using the words “The 
Oldest American Aeronautical Magazine”? A. That ap¬ 
peared for the first time on the issue of November 1, 1923. 

X-Q. 17S. What year ? A. 1923, Volume 15, No. 19. 
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X-Q. 179. Was the magazine owned by the McGraw-Hill 
Publishing Company at that time? A. It was not. 

X-Q. 180. Do you know who owned the magazine 

151 at that time? A. Only in so far as the name of the 
publisher appeared on the title page of the magazine, 

which states that it was owned by the Gardner-Moffat Com¬ 
pany, Inc., of Highlands, New York, and of 225 Fourth Ave¬ 
nue, New York City. 

X-Q. 181. You wrote the publication “Aviation Hand 
Book’’, did you not ? A. I took part in the compilation and 
writing of it, yes. 

X-Q. 182. Who published it? A. McGraw-Hill Book 
Company. 

X-Q. 183. McGraw-Hill Book Company? A. Yes. 

X-Q. 184. Is that an affiliate of the plaintiff corporation? 
A. That is a subsidiarv companv. 

X-Q. 185. Now, when did you start a department known 
as or entitled, “The Aviation News”, which you now carry 
in your magazine? A. Under that title? 

X-Q. 186. That was started on July 12, 1930. The first 
use of the title “The Aviation News” was on July 12, 
1930. 

152 X-Q. 187. July what? A. July 12. 

X-Q. 1S8. What vear? A. 19*30. 

X-Q. 1S9. Now, were you during the years 1934, 1935 and 

1936 using that name, “The Aviation News” as a title of 
one department of your publication? A. We were not. 

X-Q. 190. When did you start so using that name? A. 
In October, 1937, the name was revised. In the meantime— 
X-Q. 191. That was after the American Aviation Maga¬ 
zine was published, was it not? A. It was. 

X-Q. 192. Didn’t you at the same time increase the size 
of that section of your magazine devoted to news which 
you then called “The Aviation News”? A. As I presented 
in evidence previously, the page content of the news section 
of Aviation was increased from 12 pages in September, 

1937 to 13 pages—in October, 193S—1937—I beg your par¬ 
don. Subsequent issues— 

X-Q. 193. What month was it when you started to use 
that title in your magazine? In 1937? A. October, 1937. 
Mr. Rhodes: May I see Exhibits K and K-l? 
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153 (Papers handed.) 

X-Q. 194. Referring, Mr. Johnston, to Exhibits K and 
K-l which I have in my hand, who did yon say compiled 
these figures? A. The figures were compiled by the mem¬ 
ber companies, the member publishing companies, that be¬ 
long to the Audit Bureau of Circulations. They are com¬ 
piled and sworn to and submitted, and are then audited by 
the Audit Bureau of Circulations. 

X-Q. 195. And is this the result of that machinery (in¬ 
dicating) ? A. That is the result of that process, that is 
right. 

X-Q. 196. Would you call this an audit report? A. I 
would. 

X-Q. 197. In other words, this has been—before pub¬ 
lication this has been checked by this Audit Bureau of Cir¬ 
culations? A. It has. 

X-Q. 198. Perhaps you can help me clarify this, Mr. 
Johnston, if I read vou what it states at the top: (reading) 
“PUBLISHER’S STATEMENT—NOT AUDIT RE¬ 
PORT” and below that, in brackets, “This statement is 
subject to Annual Audit by the Audit Bureau of Circula¬ 
tions. For Audit Report refer to latest white paper 

154 form”. A. That would be available, I presume. I 

have alwavs considered this as the final audit for 
•> 

our particular purpose. 

X-Q. 199. Well, do you say that it is, now? A. I pre¬ 
sume not from what you have read. 

X-Q. 200. Then, after all, all this is is a statement of fig¬ 
ures which your company has compiled and submitted to 
this Audit Bureau of Circulations. Is that not correct? A. 
Right. It was offered, however, simply as a statement of 
the type of readers to which we cater. 

X-Q. 201. Do you have any personal knowledge of any 
of the information which appears on this sheet—on these 
two sheets—Exhibits K and K-l ? A. If you mean have I 
personally analyzed our total subscription list—no. 

Air. Gerardi: As to- the types of readers you mean? 

Mr. Rhodes: As to any of the information which ap¬ 
pears here. 

X-Q. 202. Is any of this information, information which 
is within your personal knowledge or do you get your 
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knowledge from these sheets ? A. I got my knowledge 
from these sheets. 

X-Q. 203. Is it a fact, as appears from these sheets, that 
the largest individual classes of persons, or groups 

155 of persons, who receive the magazine Aviation, or 
who subscribe to it, are, first, private and industrial 

plane owners and licensed pilots not otherwise classified, 
and Government subscriptions for Civilian Conservation 
Corps Camps and Headquarters Officers and student pilots, 
student mechanics, engineering students, flying clubs and 
members and licensed mechanics not otherwise classified? 
A. I have no knowledge of the fact other than as is pub¬ 
lished in those reports. 

X-Q. 204. "Well, is it not true that only a small percen¬ 
tage of your circulation goes to executives and department 
heads of aircraft manufacturing concerns and air trans¬ 
port companies? A. Probably yes, because those individ¬ 
uals represent only a very small per cent of the total in- 
dustrv. Obviouslv there are not as nianv executives as 
there are privates in industry. 

X-Q. 205. "What I am getting at, Mr. Johnston, is this: 
Isn't it true that your magazine appeals more to those who 
are engaged in the technical phases of the aviation industry 
rather than to the people who are engaged in the business 
side of the industry? A. I believe not. 

X-Q. 206. Can you tell me approximately what 

156 proportion of your circulation originates with mail 
subscriptions or is by mail subscriptions, and what 

proportion is by newsstand sales? A. Again, I would have 
to refer you to the statement that is in your hands, dated 
June 30, the last statement there, 1939. I believe that 
figure is given in that report. 

X-Q. 207. You have no information that would either 
verify or contradict the information which appears on these 
Exhibits K and K-l? A. No. 

X-Q. 208. You maintain a section or department of your 
magazine called “"Washington News”, do you not? A. 
There is a column as part of the regular news section— 
that is, it has the term “Washington” in its title, yes. 

X-Q. 209. Who writes that column? A. It is written 
generally by the Washington representative who at the 
present time is Mr. Blaine Stubblefield. 
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X-Q. 210. When did you start including that column in 
your paper—in your magazine? A. The first evidence of 
the column headed “Aviation in Washington” is its ap¬ 
pearance on page 50 of the October, 1937, issue. 

X-Q. 211. That was a few months after American Avia¬ 
tion began to publish, was it not ? A. Correct. 

157 X-Q. 212. Xow, you have related to us, Mr. Johns¬ 
ton, a number of instances that vou termed confu- 

sion between the two publications involved in this litiga¬ 
tion. Did any of those occur prior to the time the suit was 
filed in this case? A. May I ask what was the date of the 
filing of the suit ? 

Mr. Allen: Yes—June 20. 

Mr. Rhodes: 1938. 

The Witness: June, 1938,— 

(Discussion off the record.) 

The Witness: The date was June, 1938? 

Mr. Rhodes: Yes. 

The Witness: (after referring to papers) Exhibit Q, 
October 29, 1937; Exhibit Q-l, April 16, 1938; Exhibit Q-2, 
April 17, 1938. 

X-Q. 213. Just a second, Mr. Johnston. Referring you 
to Exhibit Q, do you consider that evidence of confusion? 
A. We submit it as such. 

X-Q. 214. T am asking you. A. I do. 

Exhibit S-3, letter postmarked March 18, 1938. 

X-Q. 215. That is prior to the suit, isn’t it? A. 

158 Right. That was the question. 

Exhibit S-4, letter postmarked May 6,1938. 

Exhibit S-5, letter dated April 5, 1938. 

Of course, the date on this (indicating) is obscured, so 
I can’t be certain. 

Mr. Allen: That refers to— 

The Witness: Referring to S-2. The date shown is 
April 26, but the year is obscured—Exhibit S-2. 

Exhibit S-l — 

Mr. Allen: I think that is 1939. 

The Witness: I wouldn’t be sure. That could be either 
one. It would take a little research to determine that. But 
those (indicating exhibits previously referred to) definitely. 
Also certain instances related previously. 
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The incident at Wayne County Airport occurred in Feb¬ 
ruary, 1938. 

The telephone conversation with Mr. A. W. Rahn oc¬ 
curred in March, 1938. 

The incident of the misplaced subscription occurred in 
May, 1938. 

Those are all that I have a record of in my notes. 

159 X-Q. 216. Who is this Mr. Rahn? A. I have no 
idea except as identified by himself over the tele¬ 
phone. 

X-Q. 217. To you or to someone else? A. Again, I could 
not be sure whether I talked to him personally or whether 
it was mv secretary. 

X-Q. 218. But you don’t know who he is ? A. Other than 
his statement that he worked for the Western Electric Com¬ 
pany and for the Rahn Plant, whatever that is. I don’t 
know. 

X-Q. 219. You don’t know whether he had any connec¬ 
tion, other than that, or what connection he had, if any, with 
the aviation industry ? A. None whatever. 

X-Q. 220. Now, isn’t it a fact that since American Avia¬ 
tion started its publication you have made rather careful 
search and inquiry to try to dig up evidence of confusion 
to use in this case? A. These cases that have been cited 
came to us in the normal course of business, and we have 
made no effort to incite or suggest to anyone that they offer 
incidents of confusion. 

X-Q. 221. But isn’t it a fact that you have made search 
and inquiry to try to' locate evidences of confusion ? Under¬ 
stand, I am not accusing you of trying to manufac- 

160 ture anv, but I am asking you if vou have endeavored 
to ascertain and locate such evidence. 

Mr. Allen: The question seems to be too broad. It is not 
directed as to where he has made the research, and the 
testimony— 

Mr. Gerardi: Search. 

Mr. Allen: —seems to indicate that these are matters that 
have come to this office, 330 West 42nd Street. A. I might 
say that records were made of instances as they came to 
our attention. 

X-Q. 222. Have you directed other officers or employees 
of your magazine or of McGraw-Hill Publishing Company 
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to report such instances when they occurred? A. Yes, we 
have. 

Mr. Gerardi: The question is, have you? 

Mr. Allen: Have vou? 

The Witness: Personally? 

Mr. Allen: Yes. 

The Witness: Yes, I did. 

X-Q. 223. And what you have presented to us here is a 
result of that action ? A. Partially. 

X-Q. 224. Now, in your direct testimony, Mr. 

161 Johnston, you have stated that both of these maga¬ 
zines, Aviation and American Aviation, interest the 

same reader groups. On what do you base that statement, 
Mr. Johnston ? 

Mr. Allen: I think that is a misinterpretation of the tes¬ 
timony. I think he testified that the reader groups that 
were interested in American Aviation were also included 
in those interested in the magazine Aviation. 

X-Q. 225. Suppose you amplify that now and tell us what 
is your impression of that, and what you base it on. A. 
Anv executive or anvone interested in aviation generallv, 
regardless of his particular field, be he an engineer or a 
research worker, or a fixed base operator or a private 
owner, is interested in what is going on generally in avia¬ 
tion. That is, he is interested in the news of aviation. He 
reads aviation news in his newspaper. He looks to such 
publications as American Aviation and Aviation to give 
him an account of what has gone on in the aviation world. 

X-Q. 226. Following out the suggestion which your coun¬ 
sel has made, do you consider it true that American Avia¬ 
tion appeals to only a part of the reader group which is 

reached bv Aviation or intended to be reached bv Avia- 
• * 

tion? A. I am not sure that I understand you—just 

162 what vou are saving here. 

X-Q. 227. I am trying to ask you the question 
which was in effect answered by Mr. Allen in correcting 
my previous question. 

Mr. Allen: Will the reporter please re-read my state¬ 
ment so that the witness will know what Mr. Rhodes is 
talking about? 

(Mr. Allen’s statement read.) 
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Mr. Gerardi: Do you mean a jiart or including — 

Mr. Rhodes: I think the witness can straighten this 
out. 

Mr. Gerardi: I think you better ask the question all over 
again and get this thing straightened out. 

Mr. Rhodes: All right. 

X-Q. 228. Do these two magazines appeal to the same 
reader groups or do the reader groups reached by the two 
magazines merely overlap? A. I think that they appeal 
generally to the same reader groups. 

X-Q. 220. Referring to Exhibit T, Mr. Johnston, you 
read from one of the paragraphs of this pamphlet in which 
it said, in effect, that other magazines dealing with aero¬ 
nautics had revamped their inside pages after 
163 American Aviation had started its publication, and 
I believe you stated that that was not a true state¬ 
ment. A. Xo, T did not state that. I answered only the 
statement—my testimony was— 

X-Q. 230. I will accept your word for that. A. Yes. 

X-Q. 231. Let met ask you the question: Is it true that 
you did revamp your inside pages after American Avia¬ 
tion came into the field A. That is true. It is a matter of 
record. 

ATr. Rhodes: That is all, thank you. 

Redirect Examination 
Bv Mr. Allen: 

Re-D. Q. 232. Do you know how these magazines Avi¬ 
ation and American Aviation are classified? A. Are classi¬ 
fied by whom? 

Mr. Gerardi: In the trade. 

Re-D. Q. 233. In the trade. 

Mr. Rhodes: I think the witness is raising a very ma¬ 
terial point by saying “By whom”. Now, certain adver¬ 
tising agencies have their classifications— 

Mr. Gerardi: In the trade. 

Mr. Rhodes: (continuing)—and certain others, in the 
field have other means of classification. 

164- The Witness: If you are referring—no, I do not— 
in answer to your direct question. 
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Re-D. Q. 234. Are you familiar with the “Industrial Mar¬ 
keting Publications” of 1940, dated October 25, 1939? A. 
Xo, I have never seen it. 


Bv Mr. Gerardi: 

% 

Re-1). Q. 235. Are you familiar with “Industrial Mar¬ 
keting" generally (indicating publication)? A. Yes, I 


know that it exists. 

Re-D. Q. 236. "What are its functions, generally speak¬ 
ing? A. To present a classified directory of producers of 
various types of goods and equipment. It is a classified di¬ 
rectory service as I understand it. 

Re-I). Q. 237. Of publishers ? A. I could not be sure that 
publishers are included, of my own knowledge. 

Re-D. Q. 238. I show you a copy of “Industrial Market¬ 
ing” to refresh your recollection as to the purpose of the 
publication (handing publication to witness). A. All right. 

Re-D. Q. 239. Will you state for the record the classifica¬ 
tion under which the magazines Aviation and American 
Aviation are listed? 

Mr. Rhodes: I think that this is objectionable on 
165 the ground that the witness has stated that he does 
not know how they are classified and that he was not 
acquainted with this particular book that you have handed 
him. 

Mr. Gerardi: He certainlv identified the book. He has it 
in his hands. 

Mr. Rhodes: But he said he had never seen it before. 

Mr. Gerardi: That is true. He is seeing it now for the 
first time, then. 

Mr. Rhodes: If you want to prove the contents of the 
books, offer them, but for heaven’s sake don’t ask the wit¬ 
ness to say so. 

Mr. Gerardi: We will offer them. There is no inhibition 
to proving it now and offering the book later. 

Mr. Allen: There is no objection to establishing a back¬ 
ground. 

1 Mr. Rhodes: There is one way to prove the contents of 
that book if you want to prove them and if they are admis¬ 
sible. Xow, please prove them. 

Mr. Gerardi: If you want us to submit the book—I was 
hopeful that you would accept this without insisting upon 
the production of the entire book. 
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Mr. Rhodes: I don’t think any of it is admissible, 

166 either the book or any part of it. 

By Mr. Gerardi: 

Re-D. Q. 240. Will you state for the record the classifica¬ 
tion under which the publications Aviation and American 
Aviation are listed? A. Referring: to pages 56 and 59, the 
publications Aviation and American Aviation are classi¬ 
fied under the general title “Aviation”. 

Re-D. Q. 241. Are you familiar with the publication 
Standard Rate & Data Service? A. No. 

Re-D. Q. 242. You are not familiar with it? A. I only 
know that it exists. 

Re-D. Q. 243. Do you know what it is? A. I know that it 
is a statement by publishers of their advertising rates and 
the sort of thing that their magazine covers. 

Re-D. Q. 244. But you are not personally familiar with 
it ? A. No, I am not. 

Mr. Gerardi: All right. 

By Mr. Allen: 

Re-D. Q. 245. In reference to your statement on cross- 
examination concerning Plaintiff’s Exhibits K and K-l, is 
it not a fact that you as an editor derive knowledge 

167 as to the readers you are attempting to interest by 
means other than this statement or statements on 

Plaintiff’s Exhibits K and K-l? A. Yes, we do make sur- 

vevs from the card files of readers’ names and addresses. 
% 

Re-D. Q. 246. No, what I mean is this—pardon me. I am 
speaking of your personal knowledge as an editor, as to 
whether or not you know the type of readers whom you 
attempt to reach? In other words, independent of merely 
looking in these exhibits K and K-l. A. From my knowl¬ 
edge of the industry, yes. 

Re-D. Q. 247. And from that knowledge you would say 
that the publications American Aviation and Aviation 
reach the same type of readers? A. Yes, I would. 

By Mr. Gerardi: 

Re-D. Q. 248. Mr. Johnston, you have testified in connec¬ 
tion with an issue of Aviation that approximately 22 pages 
of that issue were devoted to technical subjects. That is 
the count, isn’t it ? A. That was the count, yes, sir. 
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Mr. Rhodes: That was his testimony, yes, sir. 

Ro-D. Q. 249. Were some of those items in the category 
of news items ? A. 1 would say only one case in that 

168 particular issue was questionable and that was the 
spread of pictures that I pointed out of a report of 

a show in Italy which partakes of the nature of news in¬ 
asmuch as it presents an aircraft show—a specific event 
at a certain time. Tt is technical in that it describes the 
aircraft in technical language. 

Re-1). Q. 250. 1 show you Exhibit M-2 (page 15, and ask 
von whether the article entitled, “Details of Vought-Sikor- 
sky 844 Boat revealed at C. A. A. hearing’’ is in your 
opinion a technical article? A. We would classify it as 
such under the same definitions as I used in selecting them 
in the other exhibit. 

Re-1). 0. 251. And with reference to the drawings illus¬ 
trating the article, how would you classify those? A. Of a 
technical nature. 

Mr. Allen: Redirect examination closed. 
Recross-Examination 
By Mr. Rhodes: 

Re-X-Q. 252. You don't change your testimony, do you, 
Mr. Johnston, to the effect that the magazine American 
Aviation is primarily a news magazine rather than a tech¬ 
nical magazine? A. Xo, I don’t. Primarily, yes. 

169 Mr. Rhodes: That is all, thank you. 

Mr. Allen: Deposition of this witness closed. 

S. PAUL JOHNSTON 

Subscribed and sworn to before me this 30th day of 
November 1939. 

SAMUEL S. STONE 

(Seal) Notary Public, Kings Co. Clerk’s No. 231 

New York County Clerk’s No. 1812 
Term Expires March 30, 2940 

170 George Newbold was duly sworn by the Reporter 
and Notary, Samuel S. Stone, and is the second wit¬ 
ness called on behalf of the McGraw Hill Publishing Co., 
Inc. 
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Direct Examination by Mr. Allen: 

Q. 1. Please state your full name, your residence, and 
occupation and business address. A. George Xevbold, 71 
Onderdonk Avenue, Manhasset, Long Island: District Man¬ 
ager, Aviation Magazine, 330 West 42nd Street. 

Q. 2‘. IIow long have you been connected with the Avia¬ 
tion Magazine? A. Since August, 1916. 

Q. 3. Who publishes the Aviation Magazine? A. Mc¬ 
Graw-Hill Publishing Company. 

Q. 4. What are your specific duties with the McGraw- 
Hill Publishing Company in connection with the magazine 
known as Aviation ? A. Selling advertising. 

Q. 5. In reference to the last ten years what have been 
your activities outside of the City of New York? A. Well, 
do you want me to state some of my other connec¬ 
tions ? 

171 Q. 6. No. A. On the paper? 

Q. 7. No. Just state briefly your activities as ad¬ 
vertising manager in connection with Aviation as put out 
by McGraw-Hill Publishing Company, in reference to your 
duties. A. To promote advertising pages in the publica¬ 
tion—to sell advertising in the publication. That is my 
principal job. 

Q. 8. Does that take you out of the City of New York? 
A. It takes me through New England and at times it has 
taken me as far westward as Detroit, Chicago, and other 
places. 

Q. 9. What type of advertising do you solicit in refer¬ 
ence to Aviation? That is, what group of people do you 
contact ? A. Aircraft manufacturers, engine manufactur¬ 
ers, accessory parts and material manufacturers. 

Q. 10. Would you classify those as business groups? A. 
Yes. 

By Mr. Gerardi: 

Q. 11. Do you occasionally contact schools? A. Yes, oc¬ 
casionally. 

By Mr. Allen: 

Q. 12. Are you familiar with a publication known 

172 as American Aviation? A. In a general way, ves. 
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Q. 13. T show you what is known as Plaintiff's Ex¬ 
hibit 0-2 and ask you if the type of advertising which 
you solicit is included in the group of advertisements in that 
magazine (handing magazine to witness) ? A. The answer 
is, yes. If you want me to make an exception, I can. 

Q. 14. In reference to the exhibit you now have before 
you and the exhibit of McGraw-Hill Publishing Company 
known as 1-7, please state if the advertising which is sim¬ 
ilar to that in the American Aviation Magazine to which 
you have just referred is of the same source of business 
houses and the like A. It is, yes. 

By Mr. Gerardi: 

Q. If). Mr. Xewbold, are you familiar with Standard Rate 
& Data Service? A. Yes. 

Q. 16. Business paper section? A. Yes. 

Q. 17. Would you identify this as a copy of Standard Rate 
& Data Service and give the date of the issue? A. Yes. 

This is the November, 1939, issue of Standard Rate 
173 & Data. I know the publication. 

Mr. Gerardi: I offer the Standard Rate & Data 
in evidence. 

Mr. Rhodes: I object to that on the ground that its ma¬ 
teriality isn’t shown. 

Mr. Gerardi: We will show that now. Do vou want me 
to,show it first? I will show it first. 

Q. 18. Mr. Xewbold, are you familiar with the method of 
listing publications in Standard Rate & Data? In other 
words, how do those listings occur? A. Well, they clas¬ 
sify them by groups, by industrial groups. 

Q. 19. No, that isn’t what I meant. In what manner may 
a publication appear in Standard Rate & Data? A. Well, it 
submits to Standard Rate & Data a copy of its A. B. C. 
statement and any other pertinent data that the manage¬ 
ment wants to put in their publication. 

Q. 20. Does it pay for that listing? A. It doesn’t pay for 
that particular listing, no. 

(Discussion off the record.) 

Mr. Gerardi: Will you stipulate that American Aviation 
and Aviation are classified in the business paper section of 
Standard Rate & Data Book? Here is American Aviation 
(indicating) and here is Aviation (indicating.) 
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174 Mr. Rhodes: I will stipulate that in the November, 
1939, issue of a publication known as Standard Rate 
& Data Service— 

Mr. Gerardi: Business paper section— 

Mr. Rhodes: —Business paper section, both American 
Aviation and Aviation are listed under classification 7 
headed “Aviation”. 

Mr. Gerardi: And also—did you say in the Business 
Paper Section ? 

ATi*. Rhodes: 1 said in the Business Paper Section. I will 
stipulate to that. I won't stipulate, however, or concede, 
that that fact has any bearing on this case. 

Mr. Gerardi: All right. It is so stipulated. 

(Discussion off the record.) 


Mr. Gerardi: It is stipulated by and between counsel for 
the respective parties that in the Business Paper Section 
of Standard Rate & Data Service, issue of November, 1939, 
the publications Aviation and American Aviation are 
listed under classification No. 7, “Aviation”. Correct? 

Mr. Rhodes: I agree. 

Q. 21. Now Mr. Newbold, what is the purpose, if 
175 you know, of that listing in Standard Rate & Data 
Service? A. It is to inform advertisers and adver¬ 
tising agencies of the relative merits of the publications 
listed. 


Q. 22. Is it the relative merits or is it the— A. Not nec¬ 
essarily the relative merits but the factual information, the 
factual publication data, upon which advertising is bought. 

Q. 23. What use is made of Standard Rate & Data Ser¬ 
vice and by whom? A. Advertising agencies make the prin¬ 
cipal use of it and where they have advertising departments 
in a manufacturing organization, they also use it. 

Q. 24. What is its relative standing as a medium for such 
information? A. Well, it is considered the Bible on publi¬ 
cations data in the advertising fraternity. 

Mr. Gerardi: Are you agreeable to leaving it out of 
evidence? I don't see any point in submitting it. 

Mr. Rhodes: I don't see any point, either. 

Mr. Allen: Direct examination closed. 

Mr. Rhodes: In connection with what I just said, under¬ 
stand that the stipulation covers the contents but I 
176 don’t admit— 
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Mr. Gerardi: That it is material? 
Mr. Rhodes:—The mateiiality of it. 
Mr. Gerardi: That is correct. 

(,’ross-Examination 


By Mr. Rhodes: 

X-Q. 2.”). Mr. Xewbold, you were asked io compare the 
advertising which appeared in Aviation with that which 
appeared in American Aviation. Isn’t it true that a num¬ 
ber of business linns used both magazines as advertising 
media? A. Yes. 

X-Q. 20. And referring to Standard Rate & Data Service 
is it not true that the classification in which magazines are 
placed in that publication is merely the result of the exer¬ 
cise of discretion or .judgment on the part of someone 
connected with that publication and is his or her opinion 
of how a magazine should be classified? A. Well, I don’t 
think 1 am competent to answer that. 

Mr. Rhodes: That is all. 

Redirect Examination 


By Mr. Gerardi: 

Re-D. ( t ). 27. Did you say, Mr. Xewbold, that these listings 
are prompted or initiated by the publisher? A. That is 
right. 

177 Re-D. Q. 28. All right. Are you, in view of that, 
willing to give a more specific answer to the last 
question by Mr. Rhodes ? A. The question being that the— 

Mr. Allen: Please re-read the question for the witness. 

(The reporter repeated X. Q. 2G and the answer.) 

Mr. Gerardi: Bearing in mind the whole book—the 
Business Paper Section. 

A. (continued) I would have to answer that in a rather 
general way. It seems to me that the publisher of that 
paper classifies his paper according to industrial groups— 
not necessarily as to industrial groups, but that he classifies 
them as general publications, industrial classifications, and 
there may be a classification, business publications. 

Re-D. Q. 29. Would you say from the fact that American 
Aviation is listed in the Business Paper Section, from 
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your knowledge as to how those listings are made, that 
American Aviation has initiated that listing? A. Well, I 
wouldn’t know whether that is initiated by the publication 
or the publisher of the book. 

Re-D. Q. 30. In the trade, in view of that listing, under 
what classification, that is, business, general, and so 

178 forth, would American Aviation be placed? A. Well, 
it would come under the business classification. 

Recross-Examination 

By Mr. Rhodes: 

Re-X-Q. 31. Is the magazine Aviation a business paper 
in your opinion? A. Yes. It has to really be further classi¬ 
fied than that, but that conies within that general classifica¬ 
tion. 

Re-X-Q. 32. How would you further classify it ? A. Why, 
as an industrial classification. 

Re-X-Q. 33. And would you further classify American 
Aviation ? A. I think so. 

Re-X-Q. 34. How? A. I think I would further classify 
American Aviation as an industrial classification since its 
revenue comes from the same general class of advertisers. 

Re-X-Q. 35. You are referring, then, only to the advertis¬ 
ing features of the magazines? A. Well, 1 would also refer 
to the editorial features. I think it would be true of that, 
too. The audience is pretty close together in both cases, in 
my opinion. 

Re-X-Q. 36. And when you say, “pretty close to- 

179 getlier”, you imply that there is some divergence. 
What is that divergence? A. Well, now, understand, 

this is only an impression, and I haven’t made any analysis. 
American Aviation, I think, may—in selling advertising in 
this book I gather the impression that they place consider¬ 
able emphasis on their coverage of the air transport section 
of the aviation industry. 

Re-X-Q. 37. Which magazine are you talking about now? 
A. I am talking about American Aviation. 

Mr. Allen: Exhibit what? Plaintiff’s Exhibit No. 0-2? 
I just wanted to identify that. 

Re-X-Q. 38. And distinguish that from the magazine 
Aviation. In other words, how does it differ from the 
magazine Aviation? 
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Mr. Gerardi: You don't have to distinguish it because he 
asks you to distinguish it, if there is no distinction. 

A. The only distinction in my mind is that this comes 
more within the classification of a news publication directed 
to the same field as Aviation Magazine. 

Ke-X-Q. 39. And as opposed to that, describe the mag¬ 
azine Aviation? A. 'Well, on the other hand Aviation 
ISO is perhaps more comprehensive in its coverage in 
that it includes both news and information appliea- 
able to the work, problems, of the industry, and so forth. 
That is, technical information—engineering information. 
It has, however, a news section which appears in every 
issue. 

Mr. Rhodes: That is all, thank you. 

Mr. Allen: The deposition of this witness is closed. 

GEORGE NEWBOLD 


Subscribed and sworn to before me this 30th day of 
November 1939. 

SAMUEL S. STONE 

(Seal) Notary Public, Kings Co. 

Clerk’s No. 231 New York 
County Clerk’s No. 1812 
Term expires March 30, 
1940. 

Mr. Allen: We will reconvene at 9:30 tomorrow. 


(Whereupon, at 5:10 p. m., an adjournment was taken to 
Wednesday, November 29, 1939, at 9:30 a. m., at the same 
place.) 


181 

I 


330 West 42nd Street, 

New York, N. Y., 

November 29, 1939; 9:30 a. m. 


Appearances: Same as before, with the exception of Mr. 
Parrish, who was not present. 


The parties met pursuant to adjournment 
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182 Leslie E. Neville was duly sworn by the Reporter 
and Notary, Samuel S. Stone, and is the third witness 

called on behalf of the McGraw-Hill Publishing Co., Inc. 

Direct Examination by Mr. Allen: 

Q. 1. Please state your full name, your present business 
and your residence address and occupation. A. Leslie E. 
Neville, Managing Editor of Aviation, McGraw-Hill Pub¬ 
lishing Company, 330 West 42nd Street. Do you want the 
home address? 

Q. 2. Yes. A. 1261 Princeton Road, West Englewood, 
New Jersey. 

Q. 3. How long have you been connected with the Mc¬ 
Graw-Hill Publishing Company? A. Since Aviation was 
taken over in 1929. 

Q. 4. With whom were you connected prior to your em¬ 
ployment with the McGraw-Hill Publishing Company? A. 
The Aviation Publishing Corporation, predecessors. 

Q. 5. Where were they located? A. 250 West 57th Street. 

Q. 6. New York City? A. Yes. 

Q. 7. How long were you connected with Aviation Pub¬ 
lishing Corporation? A. I joined them several 

183 months before McGraw-Hill purchased the publica¬ 
tion. Specifically, in July, 1928. 

Q. 8. What are your specific duties at the present time 
with McGraw-Hill Publishing Company? A. As Managing 
Editor it is my duty to devote a part of my time to travel 
and attending conventions and meetings in the industry, 
part of my time to the selection of material and editing it 
for publication, and to control the costs and expenses in 
connection with publication. 

Q. 9. You say that in 1929 the magazine Aviation was ac¬ 
quired by the McGraw-Hill Publishing Company. Do you 
know how it was acquired? A. To the best of my knowl¬ 
edge it was acquired by purchase. 

Q. 10. I show you Plaintiff’s Exhibit F and ask you if 
you are familiar with this assignment? A. I am not fami¬ 
liar with the assignment, but I am familiar with Mr. 
McGraw’s signature. 

Q. 11. Are you familiar with Mr. Thompson’s signature? 
A. Yes. 
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Bv Mr. Gerardi: 

Q. 12. Are those tlie signatures of the gentlemen named? 
A. Those are the signatures of Mr. McGraw and Mr. Thomp¬ 
son. 

1S4 By Mr. Allen: 

Q. 13. Would you say that it was about April 8,1929, that 
the transfer of the magazine Aviation was made from the 
Aviation Publishing Corporation to McGraw-Hill Publish¬ 
ing Company, Inc. ? A. It was about that time. 

Q. 14. What were your duties with Aviation Publishing 
Corporation? A. I was technical editor of aviation. 

Q. 15. When did you first see a magazine bearing the 
title ‘‘ Aviation’’? A. My first recollection of Aviation Mag¬ 
azine, the present one, or the predecessor to the present 
one, was during the War, when I had aeronautical ambi¬ 
tions. I read it occasionally then, but I read it more fre¬ 
quently in the middle 20’s. 

Q. 16. Do you know who published the original magazine 
which you first saw? A. The original magazine that I first 
saw was published by Major Lester D. Gardner. 

Q. 17. Do you know with what concern he was connected? 
A. At that time it was the Gardner Publishing Company. 

Q. 18. I show you Registration No. 237,554, a certified 
copy of which is already of record in the Court, and 
185 ask you to note the same, and if the reading of it will 
refresh your memory as to the name of the publish¬ 
ing company (handing paper)? A. The immediate prede¬ 
cessor of McGraw-Hill in the ownership of Aviation was 
Aviation Publishing Corporation and the predecessor of 
that was the Gardner-Moffat Company, Inc. 

Q. 19. Would you say that Major Gardner was connected 
with the Gardner-Moffat Company, Inc.? A. Yes. 

Q. 20. Since 1920 have you been a subscriber to or a 
reader of the magazine known as Aviation as published by 
the Gardner-Moffat Company, the Aviation Publishing Cor¬ 
poration, and McGraw-Hill Publishing Company, Inc.? A. 
I have been a reader but not a subscriber. 

Q. 21. State for the record what the trademark or title 
“Aviation” means to you in reference to a magazine? A. 
It means a publication published by McGraw-Hill Publish¬ 
ing Company. 
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Q. 22. Do your present duties require you to frequently 

visit and contact readers and business men outside of the 

State of New York? A. I spend about 50 per cent of my 

time contacting people who are actively engaged in the 

aviation industrv. 

% 

186 Q. 23. And what particular means do you employ 
to contact the reading public or the business public 

in reference to the magazine Aviation? A. I am not sure 
that T understand the question. 

Q. 24. What I have in mind is, what prompts you to go 
out into the states and make these contacts, and how do 
you meet the public? A. What prompts me to make the 
contacts are my duties in the selection of material and in 
the promotion of good-will in the publication. The actual 
contacts are made at conventions, meetings, and other 
gatherings in the aeronautical industry in its various 
branches. 

Bv Mr. Gerardi: 

Q. 25. Do you correspond frequently with members of 
the industry? A. Yes, I do. 

By Mr. Allen: 

Q. 26. Is your travel confined to the United States in con¬ 
nection with aviation? A. So far it has been. 

Q. 27. What is the nature of those meetings and conven¬ 
tions that you frequent? A. They may be gatherings of 
state or Government officials or fixed base operators, 

187 transport operators or manufacturers. 

Q. 28. Are your activities on behalf of McGraw-Hill 
Publishing Company confined principally to the business of 
circulating and editing the magazine Aviation? A. They 
are confined to those purposes wholly. 

Q. 29. I Tow is the magazine Aviation distributed or cir¬ 
culated at the present time? A. By mail to subscribers and 
on the newsstands. 

Q. 30. How long has the magazine been circulated or dis¬ 
tributed on newsstands? A. As far back as my connection 
with the McGraw-Hill ownership and previous to that. 

Q. 31. And that mode of distribution and circulation has 
continued since that time? A. Yes. 

Q. 32. Have you made any investigation to refresh your 
memory in regard to the amount of subscriptions as com- 
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pared with the circulation of the magazine Aviation on the 
newsstands? A. I have made some records of the number 
of subscriptions and newsstand sales on Aviation (handing 
paper.) 

Do vou want me to read them? 

•> 

Q. 33. Did you make this tabulation yourself from the 
records of McGraw-Hill Publishing Company or was 
1S8 it done in your department? A. It was done by my 
department, not actually by myself. 

Bv Mr. Gerardi: 

* 

Q. 34. Under your supervision? A. Under my supervision. 
By Mr. Allen: 

Q. 35. Please state briefly for a period of about ten years 
the approximate amount of circulation through subscrip¬ 
tions as compared with those sold and distributed on news¬ 
stands? A. I am sorry that I don’t have the totals for the 
ten years. These are by half years. The last figures are 
for the first half of 1939. Do you want me to go over these 
by half years for the subscription and the news-stand com¬ 
parisons? 

Mr. Gerardi: You can just have them tallied. 

Mr. Allen: That is right. 

The Witness: Yes. I have the total for each half year 
but I haven’t made a grand total of the whole tabulation. 

Q. 36. Are you familiar with the advertising expenditures 
in reference to the magazine Aviation? A. Those records 
are available to me since it is one of my responsibili- 
189 ties to keep the budget balanced, 

Q. 37. Have you made any tabulation for the ex¬ 
penditures over a period of years? A. I have made a tabu¬ 
lation since the McGraw-Hill ownership up to and including 
1938 of the cost of advertising or promoting Aviation. 

Q. 38. Will you explain what the tabulation covers and 
give the items by years from 1929 through 1938? A. The 
tabulation covers travel, attendance at conventions, mem¬ 
bership in clubs, direct mail promotion of the advertising 
and circulation department and other advertising, and pub¬ 
lic relations activities. 

The figures for the years beginning with the ten months 
of 1929, that is, the ten months of McGraw-Hill ownership 
in 1929, and annually thereafter, are as follows: 
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1929, $73,850. That is for ten months. The rest are for 
years: 

1930, $75,522; 

1931, $39,185; 

1932, $27,013; 

1933, $26,807; 

1934, $24,804; 

1935, $31,571; 

1936, $37,054; 

190 1937, $47,325; 

1938, $56,426. 

The total of those is $439,557. If we add to that the 
estimated expenses for 1939— 

Mr. Khodes: 1 object to that. I think it may be proper 
for you to show what you have expended particularly prior 
to 1937 when American Aviation came into the field. I 
certainly don’t think it is proper for you to show only an 
estimate of expenditures for a year which has not yet 
ended. 

The Witness: My estimate for that is roughly $60,000. 

Q. 39. Does that estimate include the figures up to date? 

Mr. Gerardi: Give us the actual expenditures. 

Mr. Allen: Yes give us the actual expenditures for 1939 

if vou have it. 

* 

The Witness: I don’t have all of it. No, the circulation 
figure is missing. 

By Mr. Gerardi: 

Q. 40. You have given it through 1938? A. Through 1938, 
ves. 

By Mr. Allen: 

Q. 41. Do you know what the actual figure is to 

191 date for 1939? A. No, I don’t. I don’t have the com¬ 
plete figure here. I can give you the budget figure. 

(Discussion off the record.) 

Q. 42. With reference to the statement of subscriptions 
circulation to circulation on newsstands of the magazine 
Aviation, please state for the record the tabulation begin¬ 
ning with the year 1935 to date. A. The first half of 1935, 
that is, up to June 30, mail, 10,681. 
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Bv Mr. Gerardi: 

Q. 43. You better make that clear for the record. Say 
it is the average circulation per issue for that period. A. 
Yes. 

Q. 44. State exactly what it is. A. Yes. The average cir¬ 
culation per issue for that period, that is, for the period 
up to June 30, 1935—from January 1 to June 30, 1935— 
mail, 10,681: newsstands 755. 

To December 31, that is, the period June 30 to Decem¬ 
ber 31— 

Q. 45. 1935? A. 1935—13,450 mail; 6S2 newsstand. 
(Discussion off the record.) 

A. (Continued) January 1,1936 to June 30, 1936— 

192 mail, 15,159; newsstand, 704. 

July 1 to December 31, 1936—mail 15,443; 660 
newsstand. 

January 1, 1937, to June 30, 1937—-mail, 17,0S5; news¬ 
stand 2,988. 

From July 1, 1937 to December 31, 1937—mail, 17,279; 
newsstand, 5,224. 

From January 1 to June 30, 1938—mail, 17,246; news¬ 
stand, 6,256. 

From July 1, 1938 to December 31, 1938—mail, 17,366; 
newsstand 7,309. 

From January 1 to December 30, 1939—mail, 18,240; 
newsstand 9,S00. 

Q. 46. Mr. Neville, according to the figures submitted by 

vou of circulation bv mail and newsstand sales there was a 
• • 

substantial increase in newsstand sales in the period June 
30, 1937, to December 30, 1937. Have you any knowledge 
as to the reason for that substantial increase in newsstand 
sales? A. It was about that period that we made a con¬ 
tract, I believe, with—well, I know—with International Cir¬ 
culation to distribute our publication at certain preferred 
newsstands in the Fnited States. I think that increase was 
attributable to that relationship. 

193 Q. 47. What part of the increase would you say, if 
you know? A. I can’t say exactly what part. 

0. 48. Well, you can say a small part or a substantial 
part. A. A substantial part. Of course, there is more to 
it than that. The editorial content was given a newsstand 
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appeal. The content became less technical than it had been 
in the past. 

Q. 49. What was the reason, in your opinion as managing 
editor, for the change, it' you might call it that, in editorial 
content? A. The demand for it within the industry. 


By Mr. Allen: 

Q. 30. Through what medium was the magazine Aviation 
distributed on newsstands prior to .June, 1930? A. Through 
the American Xews Company. 

Q. 31. Had that contract expired, if there was a contract ? 
A. 1 don’t know that there was a contract. The distribu¬ 
tion was very slight. I mean, these figure show that it was 
very small. 

Q. 32. Does the circulation of your magazine on news¬ 
stands include the State of Pennsylvania and the District 
of Columbia in 1936, 1937, 1938 and 1939? A. Yes. 
194 Q. 33. I noticed in the reading of the statement 
that there was a certain fluctuation with reference to 
the distribution on newsstands. To what is that attributed? 
A. It is attributed to the reader acceptance of a particular 
issue. That fluctuation is very wide. It runs from 30 per 
cent to 83 per cent or 90 per cent of sales. 

Q. 34. Does the fact of disturbances such as war condi¬ 
tions or uptrend of business affect that circulation on news¬ 
stands? A. Unquestionably the war trend and particularly 
recently with all the war talk—that has had a very sub¬ 
stantial effect on it. 

Q. 35. What is the policy of the department publishing 
Aviation in reference to obtaining articles and news? That 
is, what type of this material does it seek to obtain ? A. 
You mean editorial material for Aviation? 

Q. 56. Yes. A. We seek to obtain as much news and gen¬ 
eral interest editorial material as we feel that the reader 
demands. All of our news selection and editorial selection 
is based on reader needs as we see them through our con¬ 


tacts with the industry. 

Q. 57. Does the McGraw-Hill Publishing Company, in ref¬ 
erence to the magazine Aviation, seek to obtain the 
195 best information and best articles on aeronautics 
for the reading public? A. Yes. 

Q. 58. In reference to employing persons to publish the 
magazine Aviation, what type of men or employees are 
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sought? A. AA’e seek people with the highest possible quali¬ 
fications, the highest possible experience and training in 
journalism and in aviation. 

By Air. Gerardi: 

Q. 59. Air. Neville, how are the desires and the demands 
of the readers as to types of articles manifested? A. Very 
largely by personal conversation and contact, in travel, and 
by correspondence. 

(,). 60. Generally in what manner would the manifestation 
appear.’ A. I don't know that 1 quite understand. 

Q. 61. AVell, just how ordinarily would a reader bring to 
your attention his choice or preference in that regard? A. 
We don't get that reaction from the individual reader. AVe 
have to serve the readers as a group. By discussion with a 
great many people we determine what we believe to be their 
needs and formulate our editorial policies accordingly. 

196 By Mr. Allen: 

Q. 62. Have you seen the magazine bearing the title, 
“American Aviation"? A. A*es. 

Q. 63. AYhen did you first see that magazine? A. I saw 
the first issue in June, 1937. 

( t ). 64. Have you seen subsequent issues of that magazine? 
A. Yes. 

Q. 65. I show you Plaintiff’s Exhibit AP2 and ask you 
if this is the type of magazine you have seen bearing the 
title, “American Aviation”? A. It is. 

Q. 66. Do you know whether that form of title has been 
materiallv changed since the tirsi time vou saw it? A. I 
don’t believe it has. 

Q. 67. I show you in connection with that Plaintiff’s Ex¬ 
hibit J and ask you what design feature appearing in con¬ 
nection with the title, “American Aviation” on AI-2 is com¬ 
parable to the design feature shown in Plaintiff’s Ex¬ 
hibit J? 

Arr. Rhodes: I object to that on the ground that the de¬ 
signs as shown by the publications speak for themselves 
and the Court should examine them to determine 

197 whether or not they are similar. 

Q. 68. You may answer. A. The large capital A— 

Q. 69. I have reference to the design feature and not 
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specifically to the name American Aviation or the word 
“Aviation”. A. Well, the large capital A is common to 
both of the main titles, and the sub titles, “The Indepen¬ 
dent Voice of American Aeronautics” and “The Oldest 
American Aeronautical Magazine” are verv close. 

Q. 70. There also appears in connection with the two 
titles a symbol. What is your answer in reference to that? 
A. Oh, there is a similarity in the symbol as used in both 
cases. 


By Mr. Gerardi: 

Q. 71. What is that symbol? A. It is a symbol of wings, 
I presume—intended to be wings. 

By Mr. Allen: 

( t ). 72. Each wing has a circular design or disc-like design 
in the center? A. Well, there is a circle in the center evi¬ 
dently. 

Q. 73. Of both ? A. Yes. 

198 Q. 74. Do you know whether or not the word or 
mark “Aviation” as appearing on Exhibit J was 
specifically designed for use to identify the magazine 
Aviation ? 

Mr. Rhodes: Just a moment. Before the witness an¬ 
swers that question I want to put a remark into the record 
to identify this. 

The witness is referring to the design which appears on 
the issue of American Aviation dated November 15, 1939, 
and identified as Plaintiff’s Exhibit M-2, between the words 
“American” and “Aviation” and comparing that with tin* 
symbol or design which appears on Plaintiff's Exhibit J 
which is page 49 of the issue of Aviation for August, 1930, 
below the words and figures, “August 1930”. 

Mr. Allen: Will you read the last question? 

(Q. 74 read bv the reporter.) 

A. Yes. 

Q. 75. In your connection with McGraw-Hill Publishing 
Company and its predecessors how long—could you state 
for the record when the symbol of wings showing the disc 
portion in the center thereof was first used by any of the 
predecessors of McGraw-Hill Publishing Company? A. 
A symbol of wings with a disc in the center was used, as far 
as my recollection goes, in the first issue of 1916. 
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199 Q. 70. And has that symbol been used consistently 
since? A. Yes. 

Q. 77. In connection with the publication Aviation? A. 
Yes. 

Q. 78. How long, to your knowledge, has the title or trade¬ 
mark Aviation been stressed as a means of identifying the 
origin of the magazine of McGraw-Hill Publishing Com¬ 
pany and its predecessors? A. Since the first issue of 1916. 

( v >. 79. Has this knowledge you have of prior to 1918 been 
available to you from the records of the McGraw-Hill Pub¬ 
lishing Company; A. Yes. 

Q. 80. Have vou recentiv refreshed vour recollection or 
memory on that subject? A. Yes. 

Q. 81. Then you would say that the records of the Mc¬ 
Graw-Hill Publishing Company support your testimony 
that the word “Aviation” has been stressed as a means of 
identifying a magazine of the McGraw-Hill Publishing 
Company and its predecessors since 1916? A. They do. 

Q. 82. I)o the records of McGraw-Hill Company 
200' show that the use of the title “American Aviation” 
by the American Aviation Associates, Inc. has caused 
readers and others to believe that the publication so iden¬ 
tified is a product of or emanates from the McGraw-Hill 
Publishing Company ? 

Mr. Rhodes: I object to the form of the question on the 
ground that it is leading and suggests the answer. 

Mr. Allen: Just read the question, please. 

(Q. S2 read by the reporter.) 

Q. 8J. State whether or not the records make any show¬ 
ing to this effect. 

Mr. Rhodes: T object to that on the further ground that 
the records themselves are the best evidence, that the tes- 
timonv of this witness is at best onlv seeondarv evidence 
on that point and is therefore incompetent. 

Q. 84. You may answer. A. The records show that there 
has been such confusion. 

Q. 8o. Have you some examples of such records? A. I 
have examples of the records and I have personal recollec¬ 
tions of confusion. 

Q. 86. Will you produce the records and state of your 
own personal knowledge such evidence as has come 
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201 to you in the course of your employment in connec¬ 
tion with the publication of the magazine Aviation? 

A. Do you want the recollections or the records first? 

Q. 87. You may proceed as you desire. A. My first recol¬ 
lection is of December 17, 1937—I beg your pardon, Decem¬ 
ber 2, 1937, in Miami, Florida. 

I was introduced to a Mr. Dana of the New Jersey Stale 
Aviation Commission as Mr. Neville of Aviation Maga¬ 
zine. Mr. Dana then asked me where the maps were that 
he had paid $1 for. As we had published and sold no such 
maps I suggested that perhaps he referred to those offered 
for $1 by American Aviation Magazine. 

Mr. Rhodes: Is that the end of the witness’ answer? 

The 'Witness: That is the end of that particular recol¬ 
lection. 

Mr. Rhodes: 1 move to strike the answer of the witness 

on the ground that it is based on hearsav and does not fur- 

*■ • 

nish proof of any such confusion as is material and proper 
evidence in this case. 

Q. 88. How did you know that American Aviation sold 
charts and maps? A. They published the fact in 

202 their current issues. 

Q. 89. You may continue. A. A further request 
for the same charts and maps was made to us by a Lieuten¬ 
ant Morrison in a letter of March 31, 1938. Lieutenant 
Morrison who is connected with the Coast Guard requested 
that we send him those charts and maps. The letter is ad¬ 
dressed to “Aviation Magazine, McGraw-Hill Publishing 
Company, 330 West 42nd Street, New York, N. Y.“, (hand¬ 
ing paper.) 

By Mr. Gerardi: 

Q. 90. Has Aviation ever sold anv charts or maps? A. 
No. 

Q. 91. Or offered them for sale ? A. No. 

Mr. Allen: I offer in evidence as Plaintiff’s Exhibit Y 
the Morrison letter just identified by the witness. 

Mr. Rhodes: I object to the admission of this letter in 
evidence and reserve the right to move to strike the testi¬ 
mony of the witness with respect to this letter on the ground 
that it is hearsay and is not the proper method of proving 
confusion between the two publications, if it did exist in 
the mind of Lieutenant Morrison. 
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203 Q. 92. Continue. A. On June 2nd, 193S, I arrived 
at Birmingham, Alabama, for the National Air Car¬ 
nival and was greeted by the official committee headed by 
Mr. I). E. Denney. Mr. Denney then introduced me to the 
assembled group as Mr. Neville of American Aviation. 

Mr. Rhodes: I move to strike that answer of the witness 
on the ground that it is hearsay and that it does not con¬ 
stitute proper proof of confusion between the two publica¬ 
tions such as would be proper evidence in this case. 

Bv Mr. Allen: 

Q. 93. Continue. A. On November 12, 1938, I received a 
letter from a man, Ray Applegate, of tbe Aircooled Motors 
Corporation. At some length Mr. Applegate requested cer¬ 
tain personal publicity and he concluded his letter by say¬ 
ing, “If 1 am fortunate enough, or of enough news value 

to crack American Aviation, it will be mv first offense.” 

* 

The letter was addressed to me, personally, care of 
Aviation, 330 West 42nd Street, New York City. 

Q. 94. What does the word “crack” mean? A. To break 
into print. 

By Mr. Gerardi: 

204 Q. 95. What leads you to believe that he in refer¬ 
ring to American Aviation was confused? A. Well, 

he had written to me as of Aviation, and concluded his let¬ 
ter by reference to the publication as American Aviation. 

Q. 96. What leads you to believe that he was referring to 
your publication? A. The tone of the letter, the actual 
wording of the letter, in which he offered material for 
publicity, which was subsequently used in Aviation Maga¬ 
zine. 

By Mr. Allen: 

Q. 97. Did you publish an article in compliance with that 
request? A. I did. 

Mr. Rhodes: Are you finished with that item? 

The Witness: There is one more. 

Mr. Rhodes: In connection with this? 

The Witness: I am through with that. 

Mr. Allen: The letter, envelope and a copy of the article 
submitted by Mr. Applegate in his letter, arc offered in evi¬ 
dence as Plaintiff’s Exhibit V-l. 
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Mr. Rhodes: My objection to this letter is the same as 
my objection to the Morrison letter and I object further on 
the ground that the letter itself doesn't show any 
205 confusion, any real or substantial confusion, in the 
mind of Mr. Applegate. I further object to the ad¬ 
mission of the clipping which is attached to this exhibit on 
the ground that it is immaterial and has no place in this 
case. 

Q. 98. Is this the complete record in regard to that in¬ 
cident? A. Yes. 

Mr. Rhodes: I want further to reserve the right to move 
to strike the testimony of Mr. Neville with respect to this 
exhibit on the ground that it is hearsay and does not cover 
facts within his personal knowledge. 

((’lipping, letter consisting of two sheets, and envelope, 
marked Plaintiff’s Exhibit V-l—as one exhibit.) 

Q. 99. In a further interpretation of the notation “Crack 
American Aviation”, would you say that Mr. Applegate 
might be identifying the Aviation publication of McGraw- 
Hill under the name American Aviation? 

Mr. Rhodes: Just a minute. I object to that on the ground 
that it makes no difference what Mr. Applegate might have 
been referring t.o. We can’t let the witness take on the 
role of mindreader and the answer to that question 
20G will not be material. 

Mr. Allen: I will reframe that. 

Q. 100. Do you know whether or not the magazine Avia¬ 
tion has been identified as American Aviation? A. Yes. I 
assumed that that was what Mr. Applegate meant. That 
was why I published the article in Aviation. 

Mr. Rhodes: I object to that on the ground that the wit¬ 
ness’ answer is based on an assumption which lie makes 
and not on facts and reserve the right to move to strike 
the answer. 

Q. 101. It is a fact, is it not, Mr. Neville, that during the 
last ten years the McGraw-Hill Publishing Company in 
publishing the magazine bearing the title, “Aviation” has 
used the word “American” in close proximity to the word 
“Aviation”? A. It has on occasions. 

Mr. Rhodes: I object to this question and move to strike 
the answer on the ground that the question was leading. 
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Q. 102. I call your attention to your former statement in 
reference to identifying the sub title in reference to Plain¬ 
tiff’s Exhibit J. Is it not a fact that the word “American” 
is used in the sub title in connection with the title, “Avia¬ 
tion”? 

207 Mr. Rhodes: I object to that question on the ground 
that it is leading and further on the ground that the 

exhibits speak for themselves. 

A. Yes, it has been used since November, 1023, in this 
form, “The Oldest American Aeronautical Magazine”. 

Q. 103. In connection with your answer to the question 
presented in reference to Plaintiff's Exhibit Y-l, do you 
know of any other instances where the purchasing public 
have referred to or identified the magazine bearing the 
title, “Aviation”, as “American Aviation”? 

Mr. Rhodes: I object to that question on the ground that 
it is not, as it appears to be, based on the prior testimony of 
the witness. 

A. Yes. 

Q. 104. You may continue with your former answers. A. 
On December 19, 193S, following a telephone conversation 
with Mr. Le Yien of the Pathc News, 35 West 45th Street, 
New York, I sent him my copy of American Aviation with 
a covering letter to furnish him with certain material that 
he had called us up for by mistake and clarified him on 
the matter of who published Aviation (handing paper.) 

Q. 105. Is this a copy of a letter kept in the regular files 
of the McGraw-Hill Company (indicating) ? A. Yes. 

208 Mr. Allen: The copy of the letter just referred 
to by the witness and dated December 19, 1938, is 

offered in evidence as Plaintiff’s Exhibit V-2. 

Mr. Rhodes: I object to this exhibit on the ground that it 
is only a copy of an original letter and further on the ground 
that no such letter written by an officer or employee of the 
plaintiff could have any binding effect on the defendant in 
this case or could be material evidence, and I move to strike 
the answer of the witness with respect to this letter and 
the transaction to which it refers on the ground that it is 
not proper evidence of confusion between the two publica¬ 
tions, and is based on hearsay. 

(The carbon eopv of letter was marked Plaintiff’s Ex¬ 
hibit V-2.) 
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The Witness: That concludes that group. 

Q. 10(5. Has any or all of this information and this evi¬ 
dence come to you voluntarily? A. All of it has come 

voluntarilv. 

* 

Q. 107. And was this obtained in the usual course of your 
duties in connection with the magazine Aviation ? A. Yes. 
( t ). 108. None of it was solicited by you ? A. None what¬ 
ever. 

209 Q. 109. Are these typical instances of evidence of 
this type that has come to your personal knowledge? 

Mr. Rhodes: 1 object to that on the ground that the ques¬ 
tion assumes that there are other such instances. If there 
are tliev should be offered in evidence. 

Q. 110. You may answer. A. These are typical instances. 
There are others. 

Bv Mr. Gerardi: 

Q. 111. Do you recollect the others? A. Some 1 do. 

Bv Mr. Allen: 

Q. 112. Where these matters have come to your personal 
attention during your travels has it been in connection with 
your duties in reference to the publication Aviation ? A. 
All of mv travels have been in connection with mv duties. 

Bv Mr. Gerardi: 

Q. 113. Would you make that a little more specific? A. 
The answer is, yes, these things have come to my attention 
in connection with mv duties. 

V 

By Mr. Allen: 

Q. 114. The records you have presented are kept in the 
usual files of the McGraw-Hill Publishing Company? 

210 A. Yes. 

Bv Mr. Gerardi: 

Q. 115. Mr. Neville, what in your opinion has given rise 
to the confusion to which you have testified? 

Mr. Rhodes: 1 object to an expression of the opinion of 
the witness. 

A. The similarity in form and appearance and the names 
of the two publications American Aviation and Aviation 
and the parallel material that they cover. 
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By Mr. Allen: 

Q. 116. What is this parallel material that is covered in 
the two magazines to which you refer? A. Both publica¬ 
tions cover news, editorial material, and a certain number 
of technical descriptions of new equipment. 

By Mr. Gerardi: 


Q. 117. Mr. Neville, will you state for the record the 
classifications of persons, that is, as to business or other 
connections, who constitute readers of the publication 
Avihtion? A. Yes. The executives, engineers and— 

Q. 118. Be more specific. Executives of what? A. 1 am 
coming to that. I am trying to keep it in condensed 
211 form. Let's see if this form is satisfactory: 

V 

Executives, engineers, consultants, department 
heads and employees of the aviation manufacturers, let’s 
say, aircraft manufacturers, aircraft engine manufacturers 
and aircraft and engine parts, accessories and material 
manufacturers. That constitutes the manufacturing group. 

Now, in the operating group we have the executives, de¬ 
partment heads, pilots, operations managers, maintenance 
officials of the scheduled airlines, and we have the fixed 
base operators, the operators of schools, aerial services, 
flyidg instructors, and in the airport field we reach the air¬ 
port manager, the airport designer, the airport operator, 
and those municipal bodies that are concerned with the 
maintenance and operation of airports, such as local Cham¬ 
bers of Commerce, Municipal, State and Federal Airport 
Committees. 


In the field of government we reach the Municipal, State 
and Federal aviation official, the aviation commissioners 
of the various states and members of the Federal Civil 
Aeronautics Authority, the Bureau of Foreign and Domes¬ 
tic Commerce, and the Army Air Corps and the Naval Bu¬ 
reau of Aeronautics. 

212 We also reach a number of private and industrial 
owners of airplanes and a large number of banks, 
libraries, investment houses, student pilots, student me¬ 
chanics, engineering students and many others. 1 could go 
on far into the night. 

Q. 111). Could you characterize your readership generally, 
because it is obvious that no one can remember every type 
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of reader. A. Yes. Our readership generally includes 
those concerned with aircraft and engine manufacturing 
and operation commercially or in the service of the Army 
and the Navy. 

Q. 120. And private owners ? A. And private owners and 
pilots. Those are the principal classifications. 

Q. 121. Would an individual layman interested in avia¬ 
tion be eligible for subscription to the magazine? A. No, 
although a great many do manage to creep in. We do 
have a certain amount of lay readers, but most of them are 
newsstand purchasers which we can’t control. We attempt 
to control the mail circulation. 

Q. 122. Mr. Neville, you have stated that you are fa¬ 
miliar with the contents of American Aviation having seen 
and read some of the issues. Can you state whether, 
213 in your opinion, American Aviation is designed for 
the same group generally ? A. It is not only designed 
for the same group but my contacts with the industry have 
indicated that it is read by the same group generally. 

Mr. Allen: Direct examination closed. 

Cross Examination 
By Mr. Rhodes: 

X-Q. 123. Mr. Neville, you stated that you were at one 
time technical editor of Aviation. Would you be good 
enough to state some of your qualifications of education and 
training, and so forth, which qualified you to be a technical 
editor of such a publication. A. My qualifications were 
principally in the study of electrical engineering at Colum¬ 
bia, Class of 1924, and certain design work that I did be¬ 
tween 1926 and 1928 prior to my connection with Aviation. 

X-Q. 124. By the way, Mr. Neville, you were in this room 
yesterday when the two previous witnesses testified, Mr. 
Johnston and Mr. Xewbold, were you not? A. I was here 
through Mr. Johnston's testimony and during part of Mr. 
Xewbold’s testimony. 

X-Q. 125. Last evening when we adjourned, Mr. Neville, 
I showed you a letterhead of your magazine which 1 will 
now ask the reporter to mark as Defendants’ Exhibit 1— 

(The letterhead was marked Defendants’ Exhibit 

1 .) 


214 
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Mr. Rhodes 
;:mo, but only 


: I am not offering this in evidence at this 
asking that it be identified for future use. 


X-Q. 126. (continued) Mr. Neville, is this type of letter¬ 
head in use by your company at this time? A. It is one of 
several in use at this time. 

X-Q. 127. Has that type of letterhead been one of those 
which you have used over a period of a number of years ? 


A. \ os. 


X-Q. 12S. You read to us from a memorandum listing cer¬ 
tain advertising and promotion expenses. 1 will ask you 
if there is included your traveling expenses? A. It in¬ 
cluded half of my traveling expenses. 

X-Q. 121). I beg your pardon? A. One-half of my travel¬ 
ing expenses were included. 

X-Q. 130. Did you pay the other half? A. No. The other 
half I allocated to editorial production, actual production 
and gathering of material. 

X-Q. 131. Do you know whether it included any part of 
Mr. Johnston’s traveling expenses? A. It included one-half 
of the traveling expenses of the staff including Mr. 
215 Johnston. 

X-Q. 132. And does that apply to his European 
trip of which he told us? A. Yes. 

X-Q. 133 You stated that you saw American Aviation in 
June, 1937, and that you have seen subsequent issues. 
Have you read those issues? A. Not thoroughly. I read 
them as the occasion demanded—that is, I haven’t read 
all of them. 1 have read some of them, though. 

X-Q. 134. It is a good magazine, isn’t it? A. Very good. 

Mr. Gerardi: Now, wait a minute. Strike it out. That 
hasn't any bearing. 

Do you really intend to ask that question ? 

Mr. Rhodes: Yes, sure. 

Mr. Gerardi: The question is, ’‘It is a good magazine, 
isn’t it?”. Now, what is your answer? 

The Witness: It is. 

Mr. Rhodes: He answered, “Very good.” 

X-Q. 135. You have referred to what has been termed 
a sub title which appears on the magazine Aviation, “The 
Oldest American Aeronautical Magazine”. Has that sub 
title been consistently used by your magazine for many 
years? A. It has. 
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216 X-Q. 136. Has there been any variation from that? 

A. Xot in the publication. 

X-Q. 137. You stated that Aviation and American Avia¬ 
tion cover part of the same field. I believe that is the sub¬ 
stance of your testimony? A. 1 think I said parallel fields. 

X-Q. 138. Cover parallel fields? A. Yes. 

X-Q. 139. Do you mean that they don’t cover the same 
field? A. Yes. That is perhaps a poor choice of words. 

Mr. Gcrardi: Answer his last question. 

Head the last question. 

(X-Q. 139 and the answer thereto read by the reporter.) 

The Witness: Xo. 

Mr. Gerardi: The answer is “Xo” to that question? 

The Witness: I don’t mean that they don’t cover the 
same field. 

Mr. Gerardi: You better tell him what you mean. 

Mr. Allen: Do they cover the same field? 

Mr. Rhodes: Let the witness finish the last answer. 

The Witness: I mean that tliev cover the same 

217 field. That is the answer. 

X-Q. 140. There are quite a few aeronautical mag¬ 
azines in business, are there not, in circulation through¬ 
out the United States? A. Yes. 

X-Q. 141. Do some of the others cover the same field or 
parallel fields or part of the same field? A. Some cover 
parts of the same field. 

Mr. Gerardi: Some cover the same field—you haven’t 
completed the answer. It was in three parts—the same, 
parallel, or parts. 

The Witness: Yes, some cover the same field and some 
cover parts of the field. 

X-Q. 142. Isn’t it true that some of those magazines use 
the word “Aviation” as part of their title or name? A. 
Yes. 

X-Q. 143. I want to clear up one point, Mr. Neville, 
which wasn't clear with me. You stated that you could not 
control your newsstand circulation, but that you attempt to 
control your subscriber circulation. Would you tell me 
how and for what purpose you attempt to control your 
circulation or why you want to control it ? A. To keep it 
within the industry. 
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X-Q. 144. Do you mean that you don’t want your 

218 magazine sold to people who are not connected with 
the aviation industry? A. Yes. 

Mr. Rhodes: That is all. 

Mr. Gerardi: You mean subscribed to, don't you? 

The Witness: Subscribed to. We can’t control the news¬ 
stand sales. I mean, anyone can buy it on the newsstand. 

X-Q. 14b. Well, if you could control your newsstand cir¬ 
culation would you restrict newsstand sales to persons 
connected with the aviation industry? 

Mr. Gerardi: I think you are asking him to answer an 
impossible question. 

A. If that were our intent we would not put the mag¬ 
azine on the newsstands where we can’t control it. 

X-Q. 14b. Hut you do attempt to prevent subscriptions 
by persons not connected in some way with the aviation in¬ 
dustry. A. Yes. 

X-Q. 147. Why? A. Because of the value—well, put it 
this way—to avoid waste circulation. 

Mr. Gerardi: Is that your complete answer? 

The Witness: Yes. 

Mr. Rhodes: That is all. 

219 Mr. Gerardi: I want to ask him a couple of ques¬ 
tions. 

Redirect Examination 


By Mr. Gerardi: 

Re-D. Q. 148. You stated under cross-examination that 
other publications employed the word, “Aviation”, as parts 
of their titles ? A. Yes, sir. 

Re-D. Q. 149. Since you came with the magazine Aviation 
has any evidence of confusion between the title Aviation and 
any of the other publications referred to by you in your 
answer on cross-examination arisen? A. Xo, not that I 
recall. 


By Mr. Allen: 

Re-D. Q. 150. Except American Aviation? A. Except 
American Aviation. 

By Mr. Gerardi: 

Re-D. Q. 151. To what do you attribute this? A. To the 
fact that the publications other than American Aviation 
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that use “Aviation” in the title either appeal to the lay 
reader or cover only a small part of the aviation industry. 

Re-D. Q. 152. Has the name anything to do with it ? A. 
Yes, the name. In a case that conies to mind, that of 
“Popular Aviation”, the audience is entirely dif- 
220 ferent. 

Re-D. Q. 153. And do you feel that the word “Pop¬ 
ular” is in that case a distinguishing feature ? A. Yes. 

Mr. Rhodes: I object to that question and move to strike 
the answer on the ground that the question is leading. 

Re-D. Q. 154. You spoke of waste circulation in your 
cross-examination, and you also referred to the fact that 
the publisher of Aviation places some restriction upon the 
acceptance of subscription orders from certain classes of 
people. Can you state whether this control of circulation 
has any reference to advertising rates? A. It has. Not to 
advertising rates—well, yes, to advertising rates—the an¬ 
swer is, ves. 

Re-D. Q. 155. Why does the publisher restrict circulation 
having in mind advertising rates? A. Because if circula¬ 
tion were permitted to continue to increase unrestrained 

and to include evervbodv interested in aviation the cost of 

• * 

production of the publication would be so high that it would 
be necessary to increase advertising rates. 

Re-D. Q. 156. When you say circulation, you mean paid 
circulation? A. Yes. 


221 Re-D. Q. 157. Isn’t it a fact that the advertising 
rates to a large extent are based upon paid circula¬ 
tion? A. Yes. 

Re-D. Q. 158. And isn't it also a fact that— 

Mr. Rhodes: Just a moment, please. I must object to 
the leading forms of the questions. 

Re-D. Q. 159. And isn’t it a fact, also that in the trade 
what is known as quality subscriptions have a considerable 
bearing upon advertising rates? A. Yes. 

Re-D. Q. 160. And isn't it a further fact that it is to the 
advantage of the publisher to restrict paid circulation upon 
which advertising rates are largely based to quality sub¬ 
scribers so-called? A. Yes. 

Re-D. Q. 161. You have testified to the fact that a large 
number of copies of Aviation are sold on the newsstands. 
What, if you know, induced the publisher to place the 
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magazine on the newsstands and to promote newsstand 
sales? A. The chief reason for placing the magazine on 
the newsstands and promoting newsstand sale was demand. 
We have letters in our files showing that people object 
verv strenuouslv at not. being able to buv the mag- 
222 azine on the newsstand and because the people in 
the aviation industry are inherently itinerant. They 
move around a great deal and spend very little time in 
their homes, and manv of them find it desirable to buv it on 
the newsstand rather than to subscribe. 

Re-D. Q. 162. In going on the newsstands you of course 
realize that the magazine will be available to the public 
generally? A. Yes. 

Re-D. Q. 163. Have you ever made any effort to restrict 
the quantity of sales on newsstands? A. We have re¬ 
stricted the total number of publications distributed to the 
newsstands each month and we have located the newsstands 
in so far as possible in close proximity to the centers of 
aviation interest with the object of concentrating the sale 
in so far as it was possible for us to do so. 

Re-D. Q. 164. But you do know for a fact that laymen 
having no connection with the aviation industry do pur¬ 
chase the magazine on the newsstands? A. Yes. 

Mr. Gerardi: I think that is all. 


Bv Mr. Allen: 


Re-D. Q. 16”). Is the magazine Aviation placed on 
223 newsstands in Harrisburg, Pennsylvania, and in the 
District of Washington, 1). (’.? A. It is in Washing¬ 
ton, yes. I can't say as to Harrisburg. I presume it is, or, 
in Middletown, which is very close by, because it is an 
aviation center. 

Re-D. Q. 166. As to “Popular Aviation”, you say that 
that reaches a different audience, as I recall it? A. That 
reaches the audience that we try to exclude. 


Re-D. ( t ). 167. In reference to the American Aviation 
Magazine and the magazine Aviation, would you regard 
those magazines as competitive? A. Yes. 


Re-D. Q. 168. What is your answer in reference to “Pop¬ 
ular Aviation” and “Aviation”? A. We have never re¬ 


garded “Popular Aviation” as competitive. 
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By Mr. Gerardi: 


Re-D. Q. 169. Would you regard “Popular Aviation” as 
competitive with “American Aviation”? A. Xo. 

Re-D. Q. 170. As to readership? A. Xo. 

Re-D. Q. 171. Generally speaking as between industry 
and laymen, which utoud would vou sav that Ameri- 
224 can Aviation is clearly designed to reach? A. Un¬ 
questionably the industry. 

Mr. Allen: Redirect closed. 


Recross Examination 


By Mr. Rhodes: 

Rc-X-Q. 172. You did not quite answer one of my ques¬ 
tions, I believe, Mr. Xeville, and that was, how do you con¬ 
trol your subscriber circulation to insure that so far as 
possible it will only reach persons connected with the in¬ 
dustry? A. Chiefly by soliciting only such persons. 

Re-X-Q. 173. You don't actually refuse any subscriptions 
that come in from others, do you? A. We determine who a 
person is, that subscribes, in so far as we are able to. We 
don't encourage them, but we don't refuse spontaneous 
subscriptions; however, there are only a very few sub¬ 
scriptions that come in by themselves. Most of them are 
solicited, I am sorry to say. 

Re-X-Q. 174. Xow, isn't ii a fact that in limiting the 
number of copies which are sent to newsstands, as you have 
stated, that you base that limitation on the demand which 
exists at each newsstand? A. Xot entirely. That demand 
fluctuates so widelv that we can’t base our draw, so- 
225 called. 

Re-X-Q. 173. But isn't it a fact that that is about 
the only basis on which you can limit it? A. We limit the 
total, and a very large part of the problem of allocating to 
various newsstands is in the hands of the local distributor. 

Re-X-Q. 176. But don’t you know that that limitation is 
based upon demand? A. It is based on the total demand, 
yes. 

Re-X-Q. 177. So far as you are concerned? A. Yes. 

Re-X-Q. 17S. You have nothing to do with the allocation 
of copies to individual newsstands, do you? A. We don't 
now. We did originally. We selected certain newsstands 
originally. 
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Re-X-Q. 175). Xow, you stated that you distributed those 
copies to newsstands located in aviation centers? A. Yes. 

Re-X-Q. 180. Do you pick out the newsstands or do your 
circulation agents pick the newsstands? A. We both con¬ 
tribute to that. 

Re-X-Q. 181. Well, the fact that you limit your distribu¬ 
tion to such newsstands is indicative only of the fact that 
the demand is at such newsstands rather than the others; 

isn't that true? A. Xo. For example, the City of 
220 New York, which is not an aviation center, is one of 
our most prolific purchasers of Aviation. 

Re-X-Q. 182. From newsstands? A. From newsstands. 

Mr. Rhodes: That is all. 

Mr. Allen: Deposition of this witness closed. 

LESLIE E. NEVILLE 

Subscribed and sworn to before me this 1st day of De¬ 
cember 1939. 

SAMUEL S. STOXE 

(Seal) Notary Public, Kings Co. 

Clerk’s Xo. 231 New York 
County Clerk’s Xo. 1812 
Term expires March 30, 
1940. 

227 County of New York 

Stair of New York x$. 

1, Samuel S. Stone, a Notary Public within and for the 
County of New York and State of New York, do hereby 
certify that the foregoing depositions of S. Paul Johnston, 
George Xewbold, Blaine Stubblefield and Leslie E. Neville 
were taken on behalf of the plaintiff, McGraw-Hill Publish¬ 
ing Co., Inc. in pursuance of the notice hereto annexed, 
before me, at 330 West 42nd Street, in the City of New 
York, in said Countv on the 28th and 29th davs of Xovem- 
her, 1939; that said witnesses were by me duly sworn be¬ 
fore the commencement of their testimony; that the testi¬ 
mony of said witnesses was taken down stenographically 
by stipulation between counsel by me and was transcribed 
under my supervision thereafter; that the opposing party 
was represented by counsel during the taking of said testi¬ 
mony; that said testimony was taken at 330 West 42nd 
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Street, New York, X. Y., and was commenced at 10 o’clock 
A. M. on November 28, 1959, and was concluded on Novem¬ 
ber 29th; that the depositions were read by each witness 
before the witnesses signed the same; that I am not con¬ 
nected by blood or marriage with either of said party, nor 
interested directly or indirectly in the matter of con- 

228 troversv. 

In testimony whereof I have hereunto set mv hand 
• ♦ 

and affixed mv seal of office at New York, in said Countv, 
this 1st day of December, 1939. 

SAMUEL S. STONE 

(Seal) Notary Public, Kings Co. 

Clerks No. 231 New York 
County Clerk’s No. 1812 
Term expires March 30, 
1940. 

229 Endorsed: Filed Feb 8-1940 Charles E. Stewart, 
Clerk 

Transcript of Proceedings 
Volume 1 

Filed February 8, 1940 

Washington, D. C. 

Wednesday, December 6, 1939. 

The above-entitled cause came on for trial before Mr. 
Justice Jennings Bailey in Civil Division No. 5, at 11:10 
a. m. 

Appearances: 

On behalf of the plaintiff: 

C. R. Allen Joseph A. Gerardi 

On behalf of the defendants: 

Rhodes, Klepinger & Rhodes By Cooper B. Rhodes 
Robert F. Klepinger 

230 Proceedings 
The Court. You may proceed. 

Mr. Allen. May it please the court, this is an equity 
proceeding, and we have taken depositions in New York, 
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with counsel on the other side present who cross examined. 
We now offer for your consideration these depositions in 
written form, which are before the court, plus the exhibits 
froni A to V. Most of the depositions are not in dispute, 
but some of them are in dispute. 

The Court. What do you mean by “are in dispute*’? 

Mr. Allen. They have been objected to as not being 
proper evidence. If you wish, I will be glad to submit them 
as you desire, other than the way in which I have presented 
them. 

Mr. Rhodes. My objection, if the court please, as to the 
depositions of three of the witnesses, goes only to those 
parts of the depositions to which I have noted my objection 
and motion to strike on the record, and the objections and 
motions appear in the depositions as they will be presented 
to your Honor. 

I do not understand whether Mr. Allen is offering the 
depositions of all of the witnesses. I assume he is, from 
his statement. 

The deposition of a witness by the name of Stubblefield 
I think is subject to objection on the ground that the wit¬ 
ness is not a non-resident, but is a person living and having 
his place of business here in Washington. I think they 
were perfectly within their rights in taking his deposition, 
but I think this is the time for me to state my objection 
on that score, if the deposition is now being offered. 
231 Mr. Allen. It is, your Honor. 

The Court. On what theory is the deposition of¬ 
fered instead of the evidence of the witness ? 

Mr. Allen. lie is a resident here, but in view of the fact 
that we were taking depositions in New York of three other 
parties, and he also had been called to New York as usual, 
as the deposition shows, several days during a month, we 
thought it more convenient for counsel on the other side 
and this court to have the depositions considered. The 
rule, of course, applies within one hundred miles of the 
District of Columbia, but we were thinking of convenience. 
If his deposition is objected to I of course can have him 
here. 

The Court. Very well. Bring him here. I am ready to 
hear him now. 
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Mr. Allen. I do not want to delay the court if the court 
objects to the deposition. 

The Court. I do not object. I sustain the objection. 

Mr. Rhodes. May I make this suggestion, that counsel 
proceed with the reading of the other depositions, and that 
will certainly allow ample time for counsel to call the other 
witness. 

The Court. My idea would be for you to tell me what the 
case is about. 1 can read the depositions myself and save 
a good deal of time in that way. 

Mr. Rhodes. I appreciate that, your Honor. The only 
question I would present on that score is that 1 have nu¬ 
merous objections of record in these depositions. I appre¬ 
ciate the court’s position on the matter of time, but I am 
faced with that problem, your Honor. 

232 The Court. You may proceed to read the deposi¬ 
tions. But tell me something about what the case is 

about. 

Mr. Allen. Yes, your Honor. I have here duplicates of 
the exhibits which are based on these two titles, “Aviation” 
and “American Aviation.” 

The Court. I notice that service was not had on certain 
of the defendants, Albert H. Staekpole and Edward J. 
Stackpole, Jr. AYhat about that? 

Mr. Allen. Service was not had. 

The Court. Do you take a non-suit as to them ? 

Mr. Allen. Yes, sir. 

The Court. Very well. 

Mr. Allen. The magazines are before vour Honor. If 
you want me to talk about the depositions generally— 

The Court. No. I just wanted to know what the case 
was about. 

Mr. Allen. The case involves the question of infringe¬ 
ment of the trademark “Aviation” as applied to a maga¬ 
zine, which title has been registered in the United States 
Patent Office in 1928 after having been used continuously 
since August 1, 1916. The objection raised was that by 
the use of the competitive magazine “American Aviation” 
which was put out in about June, 1937, the unfair competi¬ 
tion feature is based on the fact that the titles are displayed 
in similar design and type; that associated with those titles 
arc slogans which we contend add to that question of un- 
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fair competition, namely, “The Original American Aero¬ 
nautics Magazine,” and the other, “The Independent Voice 
of American Aeronautics.” Also that there has been used 
in the title a wing design with a white disc appearing 

233 in the center thereof. That is a feature which was 
originated by the plaintiff and which appears on 

Exhibit G. 

The Court. We will take a short recess until the clerk 
can get hold of the exhibits. 

(A brief informal recess was taken, at the conclusion of 
which the following proceedings took place:) 

The Court. How long will you gentlemen take to dispose 
of this case:’ 

Mr. Allen. I had hoped that I would take less than two 
hours. The reading of the depositions will consume some 
time. I have no more witnesses to offer except Mr. Stubble¬ 
field I understand is requested to appear; and the whole 
time that I would take, if I did not have to read the depo¬ 
sitions, would be to listen to the others. 

The Court. I think you will find that as a rule it takes 
longer to read depositions than you think, from my expe¬ 
rience. However, proceed with the case. 

Mr. Allen. Is it your Honor’s wish that I read the direct 
examination and the other side read the cross examination? 

The Court. Yes. 

Mr. Allen. May it please your Honor, the first witness 
whose deposition was taken was S. Paul Johnston— 

Mr. Rhodes. May I interrupt counsel? I wish to inform 
the court, in case the court wishes to ask the witness addi¬ 
tional questions, that the witness is in court. I did not 
know he would be here. But I am not objecting to the of¬ 
fering of the deposition. 

The Court. Have you associate counsel with you ? 

Mr. Allen. Yes, sir; Mr. Joseph A. Gerardi. 

234 The Court. I think it very frequently makes the 
deposition more lifelike for one counsel to read the 

question and let your associate read the answers. Let him 
take the witness stand and read the answers. 

The deposition of S. Paul Johnston was read to the court 
by counsel; in the course of the reading of which the fol¬ 
lowing occurred: 
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Mr. Allen (reading from deposition). “A photostat of 
the assignment which has been recorded in the Patent Office, 
Liber A139, page 56, bearing recording date of April 24, 
1929, will be offered in evidence in lieu of the original as¬ 
signment and at the proper time a certified copy of the as¬ 
signment in the Patent Record Office will be supplied to 
the court.” 

Mr. Rhodes (reading from deposition). “I have no ob¬ 
jection to this paper being marked as an exhibit subject to 
such objection as I may have at the time of trial.” 

The Court. It is admitted. 

(The above quotations appear at pages 11 and 12 of the 
Johnston deposition.) 

Q. 29., page 13: 

“From a review of the records of the McGraw-Hill Pub¬ 
lishing Company, what do they show as to the first user of 
the word ‘Aviation’ as applied to a publication?” 

Mr. Rhodes (reading from deposition). “I object to 
that on the ground that the records of the McGraw-Hill 
Publishing Company would not necessarily give the answer 
to that question, and, secondly, the witness has not stated 
that he has reviewed the records of the McGraw-Hill Pub¬ 
lishing Company for that purpose.” 

235 The Court. That objection will be sustained. 

Mr. Allen. AVe will later show that he did have 
that knowledge, your Honor. 

The Court Proceed. 

Page 14: 

Mr. Allen (reading from deposition). “I offer in evi¬ 
dence as a photostat, the cover page of Aviation, August 
1, 1916, and page 5, the title page of the same issue, as 
Plaintiff's Exhibits G and G-l, and I offer for inspection 
to counsel for the defendant the volumes pertaining to avia¬ 
tion as applied to a magazine.” 

Mr. Rhodes (reading from deposition). “I object to 
this evidence on the ground, first, that the publication itself 
is not proper proof of origin or ownership of the magazine, 
and is not the best evidence of origin and proof, and on the 
further ground that if any part of any magazine is offered 
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in evidence the entire magazine should be admitted in 
evidence.” 

Mr. Allen. My reply to that is that it is a publication 
and the other side is offered the chance to refute it, and we 
submit that a printed publication is evidence as of a date 
of use. 

The Court. It is evidence of a date, but not necessarily 
of the ownership. 

Mr. Allen. That is true. 

Mr. Rhodes. I have no objection to its being admitted 
only for that purpose. 

Mr. Allen. Ownership has already been admitted. 

The Court. As far as this is concerned, I will ad- 
236 mit it for the purpose of showing the date of it. 

Page 19: 

Mr. Allen (reading from deposition). “The cover page 
of Aviation dated October 29, 1923, Volume XV, Xo. 18, is 
offered in evidence as Plaintiff’s Exhibit H—a photostat 
of this page is offered in evidence as Plaintiff’s Exhibit II 
—and a photostat of the cover page of Aviation and ‘The 
oldest American aeronautical magazine’, November 5, 1923, 
Volume XV, Xo. 19, is offered in evidence as Plaintiff’s 
Exhibit H-l ” 

The Court. They will be admitted. 

Page 21: 

Mr. Allen (reading). “The introduction of the photo¬ 
stats of pages identified as Plaintiff’s Exhibits G, 6-1, II 
and H-l, was made to support the testimony of the witness 
that the word ‘Aviation’ was in fact used as a title to a 
magazine pertaining to aeronautics as early as 1916, and 
that this title has been consistently used as the main title 
up to 1923, and since October 29, 1923, as the title to iden¬ 
tify the publication of this nature. These records are avail¬ 
able for examination by counsel for defendants.” 

The Court. Are copies of these in the Library of Con¬ 
gress? 

Mr. Allen. Yes, your Honor. 

Mr. Rhodes. I do not object to their going into evidence 
as the others did, but not as any proof of ownership. 

The Court. I will admit them for that purpose. 
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Page 21: 

“Q. 40. Referring to Plaintiff’s Exhibit H-l, Volume 
XV, No. 19, has this title and notation been used continu¬ 
ously on each issue since that date? “A. It has. I 

237 have personal knowledge only of the issues from 
1930 to date, but I can personally testify that from 

1930 to date that has been the case. It is my belief that it 
has been used continuously since November 5, although I 
have not made a thorough research of its use in every issue 
between November 5, 1923, and the year 1930. 

“Q. 41. Your belief, then, is based on your present 
knowledge of the records of the McGraw-Hill Publishing 
Company which you have reviewed?” 

Mr. Rhodes (reading from deposition). “I object to 
that on the ground that the witness has stated that he has 
not reviewed them, and I move to strike the last answer of 
the witness on the same ground, that he stated that he had 
not examined the publications covering that period.” 

The Court. I sustain the objection. 

Page 35: 

“Q. 67. This controversy has to do with the use of the 
title ‘Aviation’ by McGraw-Hill Publishing Company and 
the title ‘American Aviation’ by American Aviation Asso¬ 
ciates, Inc*., as applied to magazines. Please state briefly 
when you first heard of the use or attempted use of the 

title ‘American Aviation’ bv the American Aviation Asso- 

• 

ciates, Inc*., or anyone connected therewith for use on a 
magazine? ‘‘A. On or about May 18,1937, I was in Wash¬ 
ington on general business connected with the Aviation 
Magazine and was informed that Mr. Parrish had left his 
previous employment with the National Aeronautics Asso¬ 
ciation and had established an office in Washington 

238 and intended to publish a magazine which would be 
an aviation magazine, which would be under the 

title of ‘American Aviation’ and on that day in Washing¬ 
ton, that is, May 18, 1937,1 attempted to reach Mr. Parrish 
by telephone at his office in the Earle Building in Wash¬ 
ington, but was informed that he was at Langley Field on 
that date, and would not be back until the following day. 
I had to be back in New York the following day, so I wrote 
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on May 18 a memorandum to Mr. Paul Wooton, who is in 
charge—” 

Mr. Rhodes (reading from deposition). “I reserve the 
right to move to strike all of the answer of the witness to 
this question that he has given so far on the ground that 
any part of it which could be considered as material is 
purely hearsay, and I further object to any testimony 
concerning any letter which he wrote to Mr. Wooton on the 
ground that any such letter or the writing of any such 
letter is not and could not be evidence against the defen¬ 
dants in this case.” 

The Court. I will not rule on that until I find out what 
letter he wrote and what answer he received. 

Page 42, Exhibits L and L-l being under consideration: 

Mr. Rhodes. I think the time has come for me to press 
my objection. 

The Court. Do you offer them? 

Mr. Allen. Yes, sir. 

The Court. I will admit them as showing the use by the 
defendants of it, but not as proof of the facts stated therein 
at all. 

Mr. Rhodes (reading from deposition, page 42). “Let 
the record show that we don’t concede that thev are 
231) proper evidence in the case.” 

I am referring to the affidavits, if the court please. 

Mr. Allen. These affidavits may be cleared up in testi¬ 
mony given by the other side. 

The Court. I will reserve my ruling on that for the 
present. 

Page 47: 

“Mr. Allen. The witness may continue. All he desired 
to do was to put on record facts which will aid the court in 
properly deciding the issues claimed by the pleadings.” 

The Court. We will now take a recess until half past 1. 

(Whereupon, at 12:30 o’clock p. m., a recess was taken 
until 1:30 o’clock p. m. of the same day.) 
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240 After Recess 

The proceedings were resumed at 1:30 o’clock p. m., at 
the expiration of the recess. 

The Court. You may proceed. 

Counsel resumed the reading of the deposition of S. Paul 
Johnston 

Page 48, Q. 88.: 

“Q. 88. In reference to the distribution of the magazine 
known as American Aviation, is there anything in the said 
publication which indicates that the sale and distribution or 
circulation of American Aviation is not confined to the 
United States or the American continents, so called? “A. 
Yes.” 

Mr. Rhodes (reading from deposition). “I object on 
the same ground.” 

The Court. That is the same objection, and I make the 
same ruling. I look on this answer as more the opinion 
of an expert as to the effect of these publications. In other 
words, it is not competent testimony. I will sustain the 
objection. 

Mr. Allen (reading from page 48) “I offer in evidence 
the three magazines dated August 15, 1037, July 15, 193S, 
and November 15, 1939, as Plaintiff’s Exhibits M, M-l and 
M-2.” 

The Court. The papers themselves will be admitted. 

Mr. Allen (reading.) “I offer in evidence as Plaintiff’s 
Exhibit N the letter dated July 14, 1937, bearing signature 
Edw. J. Stackpole, Jr.” 

The Court. It will be admitted. 

Mr. Allen (reading). “I offer in evidence as Plaintiff’s 
Exhibits O, 0-1 and 0-2, page 12 of the July 15 issue 

241 of American Aviation, page 19 of American Avia¬ 
tion for October 15, 1939, and page 13, American 

Aviation for August 15, 1939, respectively.” 

Mr. Rhodes (reading from page 49 of deposition). “I 
object to the offer made in this instance on these three 


144 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


issues of the defendants’ magazine on the ground that the 
issues in this case relate to, first, trademark infringement, 
on which issue these magazines could have no bearing— 
these particular pages could have no specific bearing—and, 
second, the issue of unfair competition on which issue these 
particular pages are not material because they are con¬ 
tained in magazines issued after the filing of the suit and, 
further, because they are not in any way evidence of unfair 
competition.” 

I would like to state, further, to your Honor that I have 
no objection to the entire magazines going in. My objec¬ 
tion only goes to the extracts of certain individual pages as 
being evidence of infringement or of unfair competition. 

The Court. I will admit the entire magazines. 

(Page 50, referring to page 16 of Volume III, No. 12, the 
issue of November 15, 1939.) 

Mr. Rhodes (reading from deposition). “This has al¬ 
ready been offered in evidence and I make the same objec¬ 
tion to this as it is offered—in other words, for the express 
purpose for which it is offered—as I did before. I have no 
objection to any of the magazines of the defendants going 
into evidence if they are offered to show the general type 
or nature of the magazine. We intend to offer some for 
that purpose ourselves, but if you are offering this particu¬ 
lar issue of November 15, 1939, with specific refer- 
242 ence to page 16, to show by this that the listing of 
subscription rates for this and other countries con¬ 
stitutes trademark infringement or unfair competition, then 
I object to that as being immaterial.” 

The Court. I will admit the entire pages. As to what 
portions may be later read I will later hear argument as 
to the effect of those portions. 

Page 55: 

Mr. Allen (reading from deposition). “The direct ques¬ 
tion is this: 

“ ‘Please state for the record anv knowledge vou have 
of the use of the term American Aviation in connection 
with the magazine in the foreign field.’ ” 

Mr. Rhodes (reading). “I object on the ground stated.” 
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The Court. I overrule the objection. 

“The Witness. In the course of visiting several Euro¬ 
pean aviation centers in 1938 the question was asked on 
several occasions, what was this magazine, American Avia¬ 
tion, that had begun to appear in Europe.” 

“Mr. Rhodes. I object to that on the ground that it is 
hearsay.” 

The Court. So far as appearing in Europe is concerned, 
it is sustained, but as to the question being asked, I over¬ 
rule that. 

Page 58: 

Mr. Rhodes (reading). “I move to strike the entire an¬ 
swer of the witness and his testimony relating to his trip 
in 1938 on the ground that his testimony is based entirelv 
on hearsay and is in no event proper evidence to be pre¬ 
sented in this case.” 

243 The Court. I will overrule that objection. I think 
some of it is proper. 

Mr. Rhodes. May I narrow the objection and ask now 
that his answer be stricken in so far as it relates to his 
conversation ? 

The Court. I take it someone told him that, someone else 
had told him. I will strike out that portion of it. 

Mr. Rhodes. If your Honor please, a reading of this 
shows obviously that all the information to which he is 
testifying is essentially information which was related to 
him by somebody else, perhaps not the party who had first 
hand knowledge of it. 

The Court. Some of it I think is first hand knowledge. 
Part of it, as I say, is not. I hardly feel competent to pass 
upon the question promptly. I have not had much expe¬ 
rience with trademark infringement cases. But a portion 
of it I think is clearly incompetent on any view. That is, 
he testifies that someone told him what someone else told 
him. 

Mr. Allen. I can see that clearly, your Honor. 

The Court. The other I will reserve. 

Mr. Rhodes. That is satisfactory, your Honor. 
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“Q. 103. Were any of these statements to you in the 
nature of complaints?” 

Mr. Rhodes (reading from deposition). “I object on 
the same ground, that the statements themselves are imma¬ 
terial and inadmissible and therefore the nature of the 
statements must likewise be immaterial.” 

The Court. I think it is wholly immaterial, in view of 
the answer. 

“A. Xo, not in the nature of complaints. I might 
244 add here— 

“Mr. Allen. Just one minute. How about the 
incident in the Berlin embassy? Was that in the nature 
of a complaint? 

“Mr. Rhodes. The same objection. 

“The Witness. Xo. It was simply offered as an inter¬ 
esting incident. They said that it had been corrected.” 

The Court. I will sustain the objection. 

Page 59: 

**Q. 105. And did he know that you were in Europe on 
business? “A. Yes. 

“Mr. Rhodes. I want to object to that line of testimony 
further on the ground that the District Court of the United 
States for the District of Columbia is not interested in any 
confusion between the two publications which may have 
occurred in foreign countries.” 

The Court. I cannot tell what this court will be interested 
in yet. 

Mr. Rhodes. I am quite willing if your Honor decides to 
reserve your ruling on that. 

Page 61. 

“Mr. Allen. The group containing a note or memoran¬ 
dum, an envelope, and a pamphlet, are offered in evidence 
as Plaintiff’s Exhibits P, P-1 and P-2.” 

The Court. They are admitted. 

“Mr. Rhodes. Xow, with reference to the offer of Ex¬ 
hibits P, P-1 and P-2, I want to say that I object to the 
admission of Exhibit P on the ground that no memorandum 
made by an employee of McGraw-Hill Publishing Company 
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is admissible in evidence. Certainly not this one. 

245 And with respect to P-1 there is no evidence of un¬ 
fair competition, and that could be the only purpose 

for which it could be offered. 

“With respect to P-2, the pamphlet, it is about as foreign 
to the issues in this case as anything could be, and I must 
object therefore to the admission of any or all of these 
exhibits.” 

The Court. I have not read this pamphlet yet. I cannot 
tell whether it has anything to do with the case or not. 

Mr. Rhodes. I think that counsel will not contend that 
the pamphlet itself has anything to do with the case. 

Mr. Allen. It was a group exhibit, your Honor, and I 
offered the envelope and the evidence with reference 
thereto. 

The Court. Very well. I will admit the envelope. 

Page 65: 

“Mr. Rhodes. With respect to Q-l and Q-2, they cannot 
be considered as material in this case because they show no 
evidence of unfair practice on the part of the defendants 
and they show no confusion which is of a nature which 
would be material in this case. 

“With respect to Exhibit Q no confusion at all is shown 
and therefore the exhibit is immaterial.” 

The Court. I will admit them, but I think they have very 
little probative force. I admit them for the purpose of 
showing that the clipping bureau was to a certain extent 
confused. 

Page 66: 

“Mr. Rhodes. I want to object to the admission of this 
letter and its contents and also to the testimony which the 
witness has just given with respect to this exchange 

246 of correspondence on the ground that it does not 
tend to show any such confusion as is material evi¬ 
dence in this case and, further, that it does not show that 
there was any confusion as to the two publications in the 
mind of Captain Instone, and that the testimony and the 
correspondence are immaterial and irrelevant.” 

The Court. I will admit the letter. 


US 
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Page 69: 

“Q. 123. Were this letter and the carbon copy known 
as Plaintiff’s Exhibit R extracted from the regular files of 
your office? “A. Yes, it was part of the files of Aviation 
and its attorney, Mr. Gerardi. 

41 Proceeding with the review of certain cases of confu¬ 
sion that have come to our attention and which have been 
made a matter of record, I will give one case which is an 
incident that came to my personal attention on or about 
February 24, 193S. I was at that time enroute to Chicago 
and during a stopover or delay at Wayne County Airport 
at Detroit I took occasion to look around the field and was 
introduced to a Mr. Wayne Fox who was on duty at that 
time in the control tower. When introduced as a repre¬ 
sentative of Aviation, he said, ‘Yes, I met your boss not 
long ago* and when I asked whom he meant he said, ‘That 
fellow from Washington, Wayne Parrish,’ which indi¬ 
cated the clear confusion in his mind as to the identity of 
the two papers.” 

Page 70: 

“Mr. Rhodes. 1 want to reserve the right to strike that 
answer of the witness on the ground that it is pure hearsay 
and does not show confusion between the two publi- 
247 cations such as would be material evidence in this 
case.” 

The Court. I overrule the objection. I think as to the 
witness’ conclusion that it shows confusion, that is im¬ 
proper, of course. It is for the court to determine whether 
there was confusion from the statements. 

Mr. Rhodes. Your Honor understands that my objection 
goes to the witness stating what some outsider said to him ? 

The Court. Yes. I overrule that. 

Mr. Allen. But you did rule that he did have this con¬ 
versation direct? 

The Court. Yes. But when the witness undertakes to 
say what it indicated to him, I struck out what it indicated 
to him. 

Page 71: 

“Mr. Rhodes. You were not present when the conver¬ 
sation took place? 
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“The Witness. I would like to refresh my recollection 
if I may. 

“Mr. Rhodes. Let me ask vou a little different!v. Did 

+ % 

you talk to this Mr. Ralm’ 

“The Witness. T could not swear that 1 did. I could not 
swear that I didn't talk to him, however. 

“Mr. Rhodes. I move that the answer be stricken or I 
reserve the right to make the motion at the proper time on 
the ground that it is pure hearsay and doesn’t show such 
confusion as would be material in this case.” 

Mr. Rhodes. I press that motion now. 

The Court. I will strike out on the first ground. 

Is the next one objected to also ? 

248 Mr. Rhodes. Yes, sir. 

The Court. I will sustain the objection to that 

also. 

Page S4: 

“Mr. Allen. I offer in evidence a group of letters, en¬ 
velopes and papers, thirteen pieces in all, as Plaintiff’s 
Exhibit S.” 

###### 

Mr. Rhodes. If your Honor please, if the plaintiff wants 
to show that Major Ennis has at any time been confused 
between the two publications, the}’ should bring Major 
Ennis here as a witness, and not offer an unsworn written 
statement from Major Ennis, who is not a party to this 
litigation, to prove a very material fact in this litigation. 

The Court. I overrule it, and will let them be admitted. 
I am admitting memorandum marked “Exhibit S.” Now, 
take up the next one? What is S-l ? 

Mr. Rhodes. That is an envelope which your Honor 
spoke about a moment ago. I object to that on this ground, 
if your Honor please, and I think this objection applies to 
the Ennis memorandum. The testimony of confusion which 
is material in this case before your Honor should be con¬ 
fusion in the minds of subscribers and advertisers, and not 
of some party whose connection with the magazines of the 
aviation industry is not shown. 

The Court. I will overrule that objection. 

Now, S-2? 
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Mr. Rhodes. My objection, if your Honor please, is that 
that is not good evidence of any confusion between the two 
magazines. 

249 The Court. I will overrule that objection. 

As to S-3, I cannot see that it is competent. I 
will sustain the objection to that. 

Now, S-4. I sustain the objection to that. 

S-5 I think is admissible. 

Mr. Rhodes. My objection, if I may state the ground, 
yotir Honor, is, again, as in the case of the Ennis memo¬ 
randum, that it is an unsworn statement of somebody not 
a party to this suit. 

The Court. I overrule the objection. 

Mr. Allen. Going back to page 80 (reading): 

“We are in receipt of your letter of November 12th, re¬ 
ceived this morning advising that your proposed advertis¬ 
ing was intended for Aviation Magazine instead of our 
publication. 

“As we had not heard from you, and publication of the 
advertisement in November 1 issue was an oversight on 
our part in view of our instructions from you, we went 
ahead and placed the ad. in our November 15 issue which 
has already gone to press. 

“I am sorry for this mix-up and I believe you would find 
AMERICAN AVIATION to be a highlv desirable medium 
for your use, in view of the fact that because of our live 
news coverage, we have the greatest ‘reader interest’ in the 
field of aviation publications. 

“I hope that you will find it possible to reconsider your 
decision not to use AMERICAN AVIATION and shall look 
forward to hearing from you soon. 

Yours very trulv, 

“Signed LYLE A. BROOKOVER 
Busbiess Manager. ’ ’ 

250 Mr. Rhodes. That, if your Honor please, is one 
of the group of correspondence that we were dis¬ 
cussing. If I may state my objection to it, it is this. It is 
offered to show, apparently, that this advertiser put an ad. 
in American Aviation through mistake, thinking that he 
was putting it with the McGraw-Hill publication. I submit 
that if they want to show what was in the mind of the 
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advertiser, to show that mistake, they must of necessity 
get the testimony of that advertiser, and not letters. I 
think we are entitled to cross-examine on such a point as 
this, and that this evidence should not be admitted against 
us. 

The Court. I think the letter from the Airplane Parts 
and Supplies, Inc., of November 14, 1938, and the enclosure 
with it, is admissible. 

Page 81. 

“The Witness. * * * One other case cropped up involving 
a subscription. This was brought to my attention on May 
7, 193S, by Mr. Charles F. McReynolds, our West Coast 
representative. 

“He received on May 11 in an envelope addressed to 
‘Aviation, 9121 Dalton Avenue, Los Angeles, California’— 
the envelope was postmarked May 6, 1938, at Glendale, 
California—he received a renewal subscription on a sub¬ 
scription blank of American Aviation. He wrote to Air¬ 
craft Accessories Corporation, which was the originator of 
the subscription, on May 11, 1938,” etc. 

Page 82: 

“Mr. Rhodes. I object to the testimony on the ground 
that it is hearsay, and to the admission of the en- 
251 velope on the ground that the envelope shows no 
confusion at all. As to the contents of the envelope, 
this witness has no personal knowledge.” 

The Court. I sustain the objection. 

(Counsel concluded the reading of the deposition of S. 
Paul Johnston.) 

The Court. We will resume tomorrow at 10 o’clock. 

(Whereupon, at 3:15 o’clock p. m., the court adjourned 
until tomorrow, Thursday, December 7, 1939, at 10 o’clock 
a. m.) 


152 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


252 Endorsed: Filed Feb 8-1940 Charles E. Stewart, 
Clerk 


Transcript of Proceedings 
Volume 2 

Filed February 8, 1940 

* * * 

Washington, D. C. 

Thursday, December 7, 1939. 

The trial of the above-entitled cause was resumed before 
Mr. Justice Jennings Bailey in Civil Division Xo. 5 at 10 
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On behalf of the plaintiff: 

C. R. Allen Joseph A. Gerardi 
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Rhodes, Klepinger & Rhodes By Cooper B. Rhodes 
Robert F. Klepinger. 

253 Proceedings 

The Court. You may proceed. 

Mr. Allen. May it please your Honor, there was some 
mistake, and I think I am guilty in not apprising you cor¬ 
rectly as to what I had in mind in mentioning that I hoped 
to put in my case in under two hours. What I had in 
mind, your Honor, was admitting the depositions. So I 
think at this time, if your Honor please, in view of the mis¬ 
understanding and your later decision to have the deposi¬ 
tions read, I would again submit for vour consideration 
the depositions of the two remaining witnesses, Mr. George 
Xewbold and Mr. Leslie E. Xeville as thev were taken with 

w 

the other side present. 

May I at this time offer the witness whose deposition was 
objected to, so that he may be released? I refer to Mr. 
Stubblefield. His deposition was objected to. 

The Court. Very well. 
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Testimony on Behalf of the Plaintiff 

Thereupon— Blaine Stubblefield was called as a witness 
on behalf of the plaintiff and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Allen: 

Q. Please state your full name, your residence, and your 
present occupation. A. My name is Blaine Stubblefield, 
and I live at 2145 California Street in Washington, and I 
am the corresponding editor of McGraw-Hill Publishing 
Company. 

Q. How long have you been corresponding editor 

254 for McGraw-Hill Publishing Company? A. About 
four years. 

Q. What is your particular duty? A. I am the news 
editor of Aviation Magazine. 

Q. Of the McGraw-Hill Publishing Company? A. Yes. 
Q. Where are they located? A. 330 West 42nd Street, 
New York. 

Q. Do they have an office here as well? A. Yes. 

Q. Where is that office? A. In the National Press 
Building. 

Q. Since what date have you been engaged in the news 
department of McGraw-Hill Publishing Company in rela¬ 
tion to the magazine Aviation? A. Ever since I came to 
Washington, about three years ago. 

Q. Since 1936? A. Yes. 

Q. Have you any more specific date in that year, or are 
you sure it was before 1937? A. Yes; it was before 1937. 

Q. Had you at that time, in 1936, heard of or read the 
magazine Aviation prior to your employment by the 
McGraw-Hill Publishing Company? A. Yes; I had known 
of it. 

Q. Do you recall about when that was? A. The first 
time I remember seeing it was during the War, the World 
War. 

255 Q. Where was it that you saw it first? A. I was 
in the Air Service, and it would be at Kelly Field or 

some other air service field where I was stationed. 
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Q. Did you know who published the magazine Aviation 
in 1918 about the time you first saw it? A. Did I know 
then ? 

Q. Yes. A. No; I didn't know then. 

Q. How did that magazine reach you for reading ? Were 
you a subscriber, or did it come to you through— A. I was 
not a subscriber. 1 saw it in the possession of various per¬ 
sons in the business of Hying and in the business of the Air 
Corps. 

Q. You read it around 1918? A. Yes, sir. 

Q. Has the magazine Aviation been available to you for 
reading consistently since that time? A. Frequently. 

Q. Please state for the record your training with refer¬ 
ence to your present position in the field of aeronautics. A. 
Did vou sav, mv training? 

Q. Yes. A. I entered the Air Corps at the beginning of 
the World War and was graduated from the school of Mili¬ 
tary Aeronautics in the University of Texas and was com¬ 
missioned as a pilot at Kelly Field, and I served during the 
remainder of the war as an instructor in flying. 

During the years 1928 and 1929 I was the publicity man¬ 
ager of Boeing Air Transport and Pacific Air Transport, 
both of which are now part of the United Air Lines. 
256 In 1930 and 1931 I was publicity manager of Air 
Investors, New York City, which deals in aviation 
securities. 

In 1931 and 1932, I believe, I was with Doremus & Com¬ 
pany, an advertising agency in New York, and there I 
handled the advertising that they had in connection with 
the Aviation Corporation which at that time was the owner 
of American Airlines, and also some advertising for Pan- 
American Airways. 

Q. Those dates are the approximate dates, to the best of 
vour recollection? A. Yes; to the best of mv recollection. 

Q. What are your present duties in connection with the 
publication of Aviation? A. I am the news editor and I 
write the Washington Comment column for Aviation. 

Q. Do these duties confine you to the office or take you 
out into the field? A. I make occasional trips to manufac¬ 
turing plants and air transport companies, but mainly my 
work is here in Washington where I see the Federal agen¬ 
cies which are interested in aviation, and I see the repre- 
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sentatives of the industry who are here, and I see the mem¬ 
bers of the industry who visit Washington. 

Q. Have those activities been included in your duties 
since about 1936? A. Yes; and a great deal more in the 
last three or four months since T have been the news editor. 
Q. What particular section of the news department do 
you write for in reference to the magazine Aviation? 

257 A. Mostly with reference to the manufacture of air¬ 
craft and with reference to air transportation and 

the Army and Navy air services and general aviation ac¬ 
tivities. 

Q. Does that bring you in contact with the air mail ser¬ 
vice? A. Yes. 

Q. Up to 1936 and to the present time, we will say, when 
vou hear the title Aviation in connection with a magazine, 
what does it mean to you? A. It means the McGraw-Hill 
publication Aviation. 

Q. This trial has to do with the use of the title American 
Aviation as applied to a magazine. Please state for the 
record if you have ever seen such a magazine. 

The Court. I do not understand the importance of that 
question—“State for the record.” 

Mr. Allen. I will withdraw that, your Honor. 

The Court. I think the court is hearing the case. 

"Mr. Allen. I will withdraw that, your Honor. 

By Mr. Allen: 

Q. Have you ever heard of the magazine American Avia¬ 
tion? A. Yes. 

Q. When did you first hear it? A. I saw* the first issue 
of it. 

Q. About what time was that? A. It was sometime in 
the spring of 1937, I believe. 

Q. How did this magazine reach you—for review or 
reading? A. I am not certain, but I think that the pub¬ 
lisher sent me a sample copy. 

258 Q. Have you been or are you a subscriber to 
American Aviation? A. Yes; I became a subscriber 

immediately after the first issue, I believe. 

Q. Since the magazine American Aviation has been pub¬ 
lished, have you seen, in your contact with the industry or 
others, the magazine Aviation and the magazine American 
Aviation in use? A. Yes; very often. 
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Q. In your employ with the McGraw-Hill Company have 
you or the McGraw-Hill Publishing Company ever been 
identified as being connected with the American Aviation 
Associates, Inc.? A. You mean, mistakenly? 

Q. In any way identified? A. Yes; I have. 

Q. Can you recall any instance where you have been so 
identified? A. I have got some notes of three or four dates 
on which such things happened, and I will refer to them. 

Q. Where did you get those notes? A. I copied them 
from memoranda which I sent to New York at the time 
these contacts came up. 

Q. In other words, you made up a memorandum about 
the time the incidents occurred and sent it to New York? 
A. Yes. 

Q. Those are the notes you extracted from it? A. Yes, 
sir., I have some dates, merely the dates. 

Q. Will you please read for the record and refer to your 
notes to refresh your recollection on this point? A. 
259 This date of March 18 is the date that I wrote the 
memorandum to New York, and this incident was 
two or three davs before that; I do not know exactly how 
long. That is true of all of these incidents. On that day 
shortly before March 18 I called at the office of John Cos¬ 
tello, one of the representatives of State of California, who 
was in charge of legislation then being drafted concerning 
the Bureau of Aeronautics, I believe. I identified myself 
to Mr. Costello as being associated with Aviation, and Mr. 
Costello said, “Oh, yes”— 

Mr. Rhodes. I object to the witness repeating anything 
that was said to him by Mr. Costello, as being hearsay. 

The Court. I think that objection can be considered as 
applying to all the testimony at this time. 

Mr. Rhodes. That is correct, your Honor. 

The Court. But I am admitting the evidence. It goes 
further than testimony of what somebody else said some¬ 
body else said. 

Mr. Rhodes. Then my objection may be considered as 
applying to all such testimony? 

The Court. Yes. I shall sustain an objection where 
there is double hearsay, as we might call it. 

Mr. Rhodes. Yes, your Honor. 

The Court. You may continue. 
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The Witness. Mr. Costello said to me, in effect, “Oh, yes. 
That is the magazine published by Mr. Wayne Parrish, isn’t 
it?” I then told him that it was not; that it was the 
McGraw-Hill Publishing Company. 

Shortly before October 18, 1938, I telephoned Mr. D. L. 
Cullinson, who was the chief and, I believe, still is, of 
2G0 the Airport Section of the Civil Aeronautics Au¬ 
thority, and asked him for certain information re¬ 
garding the airport program of the Authority, of course 
telling him my name and my connection with Aviation. 
Instead of answering my question Mr. Cullinson began 
using abusive language to me on the telephone, and said he 
was going to force me to retract something that had been 
published in Aviation. Inasmuch as I had not published 
anything about him I told him that I supposed he must be 
referring to American Aviation, and he said, “Possibly so,” 
and apologized for his outbreak and went on with the con¬ 
versation. 

The Court. I do not think that amounts to anvthing. I 
shall sustain your objection to that. 

Mr. Rhodes. Will your Honor grant a motion to strike 
the answer? 

The Court. Yes. 

The Witness. Shall T continue? 

By Mr. Allen: 

Q. You may continue. A. Shortly before March 17, 
1938, I was at a speaker’s forum in Washington and I saw 
Mr. Karl Crowley there, who was then the Solicitor of the 
Post Office Department. I had not met him before, and I 
approached him and told him who I was and that I was 
connected with Aviation. I wanted to ask him about some 
matter in connection with the air mail service. Mr. Crow¬ 
ley immediately flew into a rage and said that he had a 
notion to punch me in the nose because of something that 
had been published in Aviation. I told him I had not pub¬ 
lished anything about him, and it must be American Avia¬ 
tion that he was referring to. And that was the end of the 
episode. 

261 The Court. I sustain the objection to that testi¬ 
mony. 

Mr. Allen. Your Honor, that is a direct conversation, 
and shows mis-identification. 
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The Court. I don’t see how it shows any identification. 

Mr. Allen. He identified this party as being connected 
with American Aviation when he was not. 

The Court. I do not see that it shows that. 

Mr. Allen. It shows that as far as he was concerned he 
was identifying him as being responsible—that is, the maga¬ 
zine Aviation being responsible for something that Ameri¬ 
can Aviation had done. 

The Court. If you can connect it up I will then admit it. 
Rut up to the present time it is not admissible. 

Mr. Rhodes. May I base my objection on a further 
ground, that it shows mistaken identity as to this witness 
rather than the publication. 

The Court. I will admit it if it is properly connected up. 
By Mr. Allen: 

Q. How soon after this incident did you make any re¬ 
search to determine whether or not the statement made by 
Mr. Crowley was actually published by American Aviation? 
A. Xo: I did not. 

Q. Have you recently made such an investigation? A. I 
did the other day. I found that— 

Q. I show you page 10 of American Aviation of February 
1, 1938, and ask you if you can identify that as being in 
connection with the Crowley incident? A. Yes, I can, inas¬ 
much as it savs here that it is. 

♦ 

Q. Does that refresh your memory in regard to 
2G2 the incident which you have just related in your oral 
testimony? A. Yes. 

Q. AA'as that about the time it occurred? A. Yes. 

Mr. Allen. If your Honor please, I offer in evidence as 
Plaintiff's Exhhibit AY the publication American Aviation 
of February 1, 1938, in which the Crowley incident ap¬ 
pears— 

Mr. Rhodes. I have no objection to that going in for 
whatever it may be worth to your Honor. I do not think 
it makes the witness’ testimony any more admissible. 

The Court. I will admit it. 

(Page 10 of American Aviation, February 1, 1938, was 
marked Plaintiff's Exhibit AY and received in evidence.) 
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By Mr. Allen: 

Q. Were you present at the so-called speakers’ forum in 
the course of your business as a representative of the 
McGraw-Hill Publishing Company? A. Yes. 

Q. Did you make it clear that you represented the maga¬ 
zine Aviation published by the McGraw-Hill Publishing 
Company, in introducing yourself ? A. Yes. I had never 
met Mr. Crowley, and I told him who I was. 

Q. You may continue. A. The only other incident of 
which I made record is the one in which Mr. Wayne Parrish 
himself referred to American Aviation as Aviation at a 
luncheon which was given and which I organized for the 
Civil Aeronautics Authority soon after it was established 
here. Evervbodv was introducing himself at this 
263 luncheon so as to get acquainted, and Mr. Parrish, 
in making reference to his own connection with his 
magazine, called it Aviation. 

Q. How did that come about? How did Mr. Parrish 
make use of that expression? Was it in connection with 
the general subject of a magazine? A. I don’t recall his 
exact words. He was referring to his connection with his 
publication. 

Q. But he mentioned Aviation? A. He said Aviation 
instead of American Aviation. 

Q. In reference to the memorandum which you have pre- 

viouslv made and the notes from which vou have read, were 
* • 

those incidents solicited bv vou or did thev come to vou 

• • * • 

voluntarilv? A. No; thev were not solicited. Thev were 
voluntary—pardon me. I don’t see what you mean by that. 
Will you state that again ? 

Q. These incidents you have related this morning and 
which you have previously put in the form of memoranda 
for the office use—did thev come to vou bv being solicited 
bv vou, or were thev volunteered? That is, vou did not 
go out and ask for them, did you? A. These incidents 
occurred voluntarily on the part of these people that I con¬ 
tacted, and I went to my office soon afterward and wrote 
the memorandum to New York about it. 

Q. Do these incidents include all the incidents that came 
to you A. No, sir. 

Q. Do you gather, Mr. Stubblefield, in your contacts with 
business and the industry and the people in the aero- 
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264 nautics field, and particularly in Washington, that 
there is confusion in the mind of at least some of 
them as to who or what company edits and publishes the 
magazine known as American Aviation ? 

Mr. Rhodes. I do not think that is admissible. 

The Court. I will sustain the objection. 

Mr. Allen. The direct examination is closed. 

Cross Examination 
By Mr. Rhodes: 

Q. How long have you been reading American Aviation, 
Mr. Stubblefield? A. Ever since it was started. 

Q. You are now a paying subscriber, are you not? A. 
Yes, sir. 

Q. Referring to the incident at that luncheon which you 
organized for the Civil Aeronautics Authority, at which 
you saw Mr. Wayne Parrish confuse the two names, don’t 
you know it to be a fact, Mr. Stubblefield, that Mr. Parrish 
did that as a joke to kid you A. I thought at the time it 
was a slip of the tongue. 

Q. Is it not a fact that it caused considerable laughter? 
A. Yes; a great deal. 

Q. Was not that because that incident occurred shortly 
after this suit was filed? I will ask you, first, is it not true 
that that occurred shortly after this suit was filed? 

The Court. He said it was June 21, 1938. 

By Mr. Rhodes: 

Q. When did that incident occur A. It was soon after 
the Civil Aeronautics Authority was set up; but I 
26p don’t remember the date. 

Q. Was it not in August of 1938? A. I couldn’t 
saw It was soon after the Civil Aeronautics Authoritv 
went into action, within a week or two or three. You can 
establish that date for yourself. I can’t remember it. 

Q. You do not think, then, that Mr. Parrish meant that 
as a joke? A. I don’t know. 

Q. When did you start your Washington Comments col¬ 
umn? A. Very soon after I came to Washington. That 
would be in October of 1935 or 1936. 

Q. What is the title of that column as it is now? A. It is 
called the “Washington Wind Sock” now, but it had some 
other title in the beginning. 
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Q. How long has it had its present title? A. That was 
changed at the time that Mr. Sayre came to Washington. I 
don't remember the date. I guess it would be about six or 
eight months ago. 

Q. Is it not a fact that it was changed during the latter 
part of 1937, after American Aviation started its publica¬ 
tion? A. Oh, no. It was changed after; yes; but the col¬ 
umn itself was started along about then, and I said it had 
some other name in the beginning. 

Q. But that change did occur in the latter part of 1937; 
is that correct? A. I don’t think so. I can’t recall the 
date that Mr. Sayre came down here. If we could estab¬ 
lish that date, that is it. 

266 Q. You have stated that you made reports to the 
New York office concerning these evidences of so- 

called confusion. At whose direction were those reports 
submitted? A. Mr. Gcrardi’s 

Q. Did he tell you the purpose for which he wanted those 
reports? A. Yes. 

Q. What was it? A. He said that the title which Ameri¬ 
can Aviation had adopted was an infringement on the 
rights of Aviation, and that we were going to contest it. 

Q. Did he ask you to report all such instances A. Yes; 
he did. 

Mr. Rhodes. That is all. 

Redirect Examination 
By Mr. Allen; 

Q. Did you report all such instances that you noted? A. 
No; I reported a few of them. 

Mr. Allen. That is all. 

(The witness left the stand.) 

Mr. Allen. We will now take up the deposition of George 
Newbold. 

The deposition of George Newbold was read to the court 
by counsel. 

The deposition of Leslie E. Neville was read to the court 
by counsel. In the course of the reading of the Ne- 

267 ville deposition the following occurred: 
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Page 159: 

“Q. 67. I show you in connection with that plaintiff’s 
Exhibit J and ask you what design feature appearing in 
connection with the title, ‘American Aviation’ on M-2 is 
comparable to the design feature shown in Plaintiff’s Ex¬ 
hibit J. 

“Mr. Rhodes. I object to that on the ground that the 
designs as shown by the publications speak for themselves 
and the court should examine them to determine whether or 
not they are similar.’’ 

The Court. I sustain the objection. 

Page 163: 

“Q. 82. Do the records of McGraw-Hill Company show 
that the use of the title ‘American Aviation’ by the Amer¬ 
ican Aviation Associates, Inc. has caused readers and 
others to believe that the publication so identified is a prod¬ 
uct of or emanates from the McGraw-Hill Publishing Com¬ 
pany ? 

“Mr. Rhodes. I object to the form of the question on 
the ground that it is leading and suggests the answer.” 

The Court. I overrule the objection. 

“Mr. Rhodes. I object to it on the further ground that 
the records themselves are the best evidence, that the testi¬ 
mony of this witness is at best only secondary evidence on 
that point and is therefore incompetent.” 

The Court. I sustain that objection. 

Page 164: 

“Q. 87. You may proceed as you desire. “A. My first 
recollection is of December 17, 1937—I beg your pardon, 
December 2, 1937, in Miami, Florida. 

268 “I was introduced to a Mr. Dana of the New Jer¬ 
sey State Aviation Commission as Mr. Neville of 
Aviation Magazine. Mr. Dana then asked me where the 
maps were that he had paid one dollar for. As we had pub¬ 
lished and sold no such maps I suggested that perhaps he 
referred to those offered for $1 by American Aviation 
Magazine.” 
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“Mr. Rhodes. I move to strike the answer of the witness 
on the ground that it is based on hearsav and does not fur- 
nish proof of any such confusion as is material and proper 
evidence in this case.” 

The Court. I sustain the objection. I do not think the 
conversation shows any confusion. 

Mr. Allen. If your Honor please, we will develop that, 
of course, later. 

The Court. If you can connect it later I will admit it, 
but at present I do not think it is admissible. 

Page 165: 

“Mr. Allen. I offer in evidence as Plaintiff’s Exhibit Y 
the Morrison letter just identified by the witness. 

“Mr. Rhodes. I object to the admission of this letter in 
evidence and reserve the right to move to strike the testi¬ 
mony of the witness with respect to this letter on the 
ground that it is hearsay and is not the proper method of 
proving confusion between the two publications, if it did 
exist in the mind of Lieutenant Morrison.” 

The Court. I overrule that objection. 

Page 166: 

“The Witness. On June 2nd, 1938, I arrived at 
269 Birmingham, Alabama, for the National Air Carni¬ 
val and was greeted by the official committee headed 
by D. E. Denney. Mr. Denney then introduced me to the 
assembled group as Mr. Neville of American Aviation. 

“Mr. Rhodes. I move to strike that answer of the wit¬ 
ness on the ground that it is hearsay and that it does not 
constitute proper proof of confusion between the two pub¬ 
lications such as would be proper evidence in this case.” 

The Court. I overrule the objection. I suggest that if 
there are any more objections of the kind you need not re¬ 
peat them. T have already stated that I would take the 
same action upon them. 

Page 170: 

“Q. 104. You may continue with your former answer. “A. 
On December 19, 1938, following a telephone conversation 
with Mr. LeVien of the Pathe News, 35 West 45th Street, 
New York, I sent him my copy of American Aviation with 
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a covering letter to furnish him with certain material that 
he had called us up for by mistake and clarified him on the 
matter of who published Aviation (handing paper). 

“Q. 105. Is this a copy of a letter kept in the regular files 
of the McGraw-Hill Company (indicating)? “A. Yes. 

“Mr. Allen. The copy of the letter just referred to by 
the witness and dated December 19, 1938, is offered in evi¬ 
dence as Plaintiff’s Exhibit V-2.” 

Mr. Rhodes. May I read my objection? 

The Court. I do not think you need read it. I will sus¬ 
tain it. 

270 Mr. Rhodes. At that time I reserved the right to 
move to strike the answer of the witness with re¬ 
spect to that transaction, because I believe that transaction 
means nothing, and did not relate what anvbodv said to him 
but only what he had said to somebody else. 

The Court. Yes. I sustain your motion to strike. 

Page 173: 

“Q. 115. Mr. Neville, what in your opinion has given 
rise to the confusion to which you have testified? 

“Mr. Rhodes. I object to an expression of the opinion 
of the witness.” 

The Court. T will sustain the objection. 

(Counsel concluded the reading of the deposition of Les¬ 
lie E. Neville.) 

Mr. Allen. That closes our case, your Honor. 

Evidence on Behalf of the Defendants 

Thereupon— Wayne W. Parrish was called as a witness 
on behalf of the defendants and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

Q. Your full name? A. Wayne W. Parrish. 

Q. And your residence? A. 1814 24th Street Northwest. 
Q. Your place of business? A. Earle Building. 

Q. You are editor of the magazine American Avi- 

271 at ion? A. Yes. 


AMERICAN AVIATION ASSOCIATES, INC., ET AI.. 


165 

Q. And that is published by American Aviation Asso¬ 
ciates, Inc? A. Yes. 

Q. Where is the magazine published? 

The editing or news offices are in Washington, D. C., and 
the magazine is printed in Harrisburg, Pennsylvania. 

Q. What is your office or position with respect to the de¬ 
fendant corporation ? A. I am president of American Av¬ 
iation Associates, Inc*., and a director. 

Q. Who else is connected with that corporation ? A. Ed¬ 
ward J. Stackpole, Jr., and A. II. Staekpolc. They are 
both directors and both officers. 

Q. How long have you been connected with the corpora¬ 
tion and with the magazine? A. Since May, 1937. 

Q. Prior to your connection with the magazine American 
Aviation, what was your occupation or business A. I was 
editor of National Aeronautics, the official organ of the 
Nation Aeronautics Association. 

Q. And prior to that time ? A. I was on the staff of the 
Literary Digest as a staff writer. 

Q. Generally what was your occupation prior to that? A. 
I have been in newspaper work practically all of the time. 

Q. What connection, if any, with the aviation industry do 
the other officers of the defendant corporation have? 
272 A. Both of the Stackpoles own airplanes. A. H. 

Stockpole is a member of a number of aviation or¬ 
ganizations, such as the Sportsman Pilots Association. 
E. J. Stackpole, Jr., is not a member, to my knowledge, of 
any aviation organization, but he does considerable flying. 

Q. Where do they reside A. They reside in Harrisburg, 
Pennsylvania. 

Q. What do your duties as editor of the magazine Amer¬ 
ican Aviation include A. They include the supervision of 
news and editorial matter for the magazine. I do consid¬ 
erable direct reporting and writing myself. My duties con¬ 
sist of attending aviation meetings, air meets. I do con¬ 
siderable traveling about the country in the course of my 
work. I give assignments to my staff, and generally par¬ 
ticipate in the making up of the magazine, each issue. 

Q. Is it your job to select the material? A. Oh, yes. I 
have full charge of the selection of all material. I write 
editorials myself. 
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Q. Generally, for what reader group is your magazine 
intended ! A. Our magazine is a news publication directed, 
first of all, to executives in the industry, and the air trans¬ 
port industry, and the aircraft and aircraft engine indus¬ 
try, to people interested in aviation finance, to the major 
airport managers, to fixed base operators. We reach some 
plane-owners. Essentially, however, it is a magazine di¬ 
rected to those who have a stake, so called, in the industry 
in some definite capacity. 

273 Q. How do you determine the type of material 
which will appeal to those reader groups? A Well, 

1 should say that the test is whether the particular ma¬ 
terial pertains to the business of aviation. That would 
include, naturally, legislation, regulation, air mail rates 
and pay for air lines, new equipment, industry promotions, 
resignations and personnel changes, what is happening in 
the Government agencies that pertain to aviation. We try 
not to duplicate news that is already covered in newspa¬ 
pers, that is, the more spectacular points of aviation, but 
we endeavor to furnish the industry with actual happen¬ 
ings that will be of service to it. 

Q. More specifically, how do you determine, or what 
means do you use to determine what type of reading ma¬ 
terial will appeal to your reader groups A. Of course we 
have checked time and time again with leaders in the in¬ 
dustry to see if our magazine is meeting their require¬ 
ments as to what information they would like out of Wash¬ 
ington that we can serve them with. Generally speaking 
I have had to use my newspaper background to determine 
many news items. 

Q. What contacts do you have with the industry which 
help you to determine what the demand is? A. A very 
large number of the executives in aviation come to Wash¬ 
ington, sometimes maybe once a year, but very many of 
them are here once a month or every few months. I en¬ 
deavor to see as manv of them as I can. I have luncheon 

% 

with them or dinner with them and talk with them. I at¬ 
tend all of the meetings that I can and meet or mix with 
the industry: and I have made it a point to visit the 

274 aircraft fields and see their facilities and talk with 
the executives. 
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Q. Is your attendance at meetings and other gatherings 
out of town, to which you have referred, also a part of 
your activities? A. Yes; verv definitelv. 

Q. What are some of those meetings that you have at¬ 
tended? A. I have attended and have been a speaker, 
sometimes the principal speaker, at two sessions of the 
Southwest Aviation Conference in Kansas City. I was 
the principal speaker at the Southeastern Aviation Con¬ 
ference, and likewise at the Western Aviation Conference 
at Sacramento. I attended, and only spoke briefly, at the 
Northwest Aviation Planning Council. I have attended 
the national air races three or four years. I have attended 
four annual meetings of the National Association of State 
Aviation Officers and addressed one of those meetings. I 
have attended the Miami Air Maneuvers, and have been a 
guest at quite a few affairs, such as the annual gathering 
of the Institute of Aeronautic Sciences. 

Q. Did all of those activities occur since you have become 
editor of American Aviation? A. All those that I have 
mentioned have occurred since, with the exception of pre¬ 
vious meetings of the State Aviation officials, and the Na¬ 
tional Air Races. 

Q. Have you ever written any other books or papers for 
publication? A. General? 

Q. On any subject. A. I am the author of one full 
275 length book and co-author of another. I have con¬ 
tributed to national magazines, such as Harper’s, 
New Outlook; and of course I did considerable writing, 
some of it under my own name in the Literary Digest. 1 
have appeared in quite a few publications one way or an¬ 
other. 

Q. Tell us more specifically the subjects of news which 
American Aviation covers. A. Probably the one subject 
that we have given more attention to than any other is the 
gathering of air transport news in Washington. That in¬ 
volves all of the hearings before the Civil Aeronautics Au¬ 
thority on applications for mail pay increases, for new 
routes, and all the other things that would go under eco¬ 
nomic regulation. Before the Civil Aeronautics Author¬ 
ity was created and since the publication of the magazine 
we covered all of the hearings of the air mail bureau of 
the Interstate Commerce Commission and all of the hear- 
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ings in the Post Office Department under the Second As¬ 
sistant Postmaster General who at that time was in charge 
of air mail. 

Q. Do you cover any fields which are not covered by other 
magazines? A. Yes; very definitely. 

Q. Which are those? A. We cover all of the air line 
hearings in person and give detailed reports. American 
Aviation is the only magazine giving comprehensive, com¬ 
plete 100 per cent coverage of air transport regulation in 
Washington. We are the only one covering the Securities 
and Exchange Commission regularly, day by day, obtain¬ 
ing all information on aviation companies and their finan¬ 
cial relationships. We do publish a very substan- 

276 tial amount of material on aviation finance that is 
not covered in other publications, or is covered only 

briefly. We have given much more attention to legislation 
in Congress—we feel that is a very important subject— 
and of course any other agency in Washington pertaining 
to aviation we keep in close contact with, such as the 
Weather Bureau, the Department of Agriculture, National 
Labor Delations Board, Federal Communications Com¬ 
mission, Federal Trade Commission, the War and Navy 
departments and the Coast Guard. 

Q. Have you made an estimate of the number of people 
you can consider as your potential reader population? A. 
Yes. We have thought about it and made rough estimates. 
We feel that we should reach with our publication a rela¬ 
tively small portion of the entire aviation field, because 
that is very large. 

The Court. We will take a recess until half past 1. 

(Whereupon, at 12:30 o’clock p.m., a recess was taken 
until 1:30 o’clock p. m. of the same day.) 

277 After Recess 

The proceedings were resumed at 1:30 o’clock p.m., at 
the expiration of the recess. 

The Court. You may proceed. 

i 

Thereupon— Wayne W. Parrish, the witness under ex¬ 
amination at the time of the taking of the noon recess, re¬ 
sumed the stand and testified further as follows. 
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Direct Examination—Resumed 
Bv Mr. Rhodes: 

Q. Before the recess you told us something of your prior 
experience. I did not ask you as to your education. Will 
you please state briefly your education which qualified you 
for your job? A. I spent two years at the University of 
Illinois in the school of business. Then I went to Colum¬ 
bia University in the school of journalism. I received the 
degree of D. Lit. 

At the end of two years there I then took a Master’s de¬ 
gree in the graduate school of Columbia, majoring in 
journalism and in economics. I received a scholarship for 
graduate work, and in the last year at Columbia I received 
the Pulitzer traveling scholarship which provided me with 
a year of travel in Europe. 

Q. Approximately what is the circulation of American 
Aviation? A. Approximately 3,600. 

Q. And approximately what portion of that circulation 
is by mail subscriptions? A. A great majority of it. Our 
news stand sales probably do not average over 250 
278 or 300 copies per issue. 

Q. Your answer is that the great majority is mail 
subscriptions? A. Yes; by mail. 

Q. About how many news dealers do you have selling 
vour magazine on news stands? We have 22. 

Q. Are any of those located in Washington? A. Yes; we 
have four in Washington, one at the airport, the Carleton 
Hotel news stand, the National Press Building news stand, 
and one other—oh, Brentano’s carry a few copies. 

Q. How often is the publication issued? A. Twice a 
month. 

Q. For what does it sell per copy? A. Fifteen cents a 
copy. 

Q. What is your subscription price? A. Three dollars 
for one year and five dollars for two years. 

Q. About how many copies do you sell in Washington 
from news stands? A. Not over 60 or 65 copies, and most 
of those at the airport. 

Q. How do you obtain your mail subscribers? A. Prin¬ 
cipally by direct mail solicitation. We have no personal so¬ 
licitation methods. Quite a few of the subscribers have 
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come in, I would say, voluntarily. That is, their orders are 
not traceable to any particular campaign that we have put 
on, but thev have heard about the magazine bv word of 
mouth from other subscribers. We have put on a few mod¬ 
est direct mail campaigns to selected lists of people 
279 in the industry. 

Q. What is the size of your news and editorial 
staff.’ A. We have five full-time editorial and news writers 
and two on sort of a retainer basis. That is, they have 
other work, and they would not be considered full-time em¬ 
ployees of our magazine. 

Q' Do you know how that staff compares in size and ac¬ 
tivity with the similar staffs of other publications in the 
same fieldA. I believe we have more than any other mag¬ 
azine. 

Q. I want you to tell us how—first of all, tell me if you 
are acquainted with the magazine Aviation? A. Oh, yes. 

Q. Do vou read it regularlv? A. Yes. I receive a com- 
plimentary subscription on exchange. I cannot say that I 
read Aviation thoroughly, but I at least go through it each 
issue. 

Q. Are you well acquainted with its characteristics and 
its content generallv A. Oh, ves; definitelv. 

Q. Will you tell the court, please, what difference, if any, 
there is between the content of your magazine and the con¬ 
tent of the magazine Aviation? A. American Aviation is 
a news publication, and with the exception of editorials and 
certain routine statistical data that we carry, the entire 
contents of American Aviation consist of news, news re¬ 
ports. We carry no signed articles and no technical ar¬ 
ticles. 

Aviation contains of course quite a few signed 
2S0 articles and a fair amount of technical material and 
a news department. There is quite a bit of differ¬ 
ence in the make-up of the two publications. 

Q. What would you say as to the reader groups to whom 
the two magazines appealState what distinction or differ¬ 
ence there is, if any. A. There are two distinctions that I 
can think of off-hand. One is in the engineering field. I 
presume there are around 8,000 or so engineers employed 
in the aviation industry. American Aviation is not de¬ 
signed to appeal to that group, and does not appeal to 
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them, and we have never solicited that group as readers, 
although we probably have some engineers as subscribers. 
An engineer who is vice-president or an officer of an air¬ 
craft corporation is naturally interested in the broader as¬ 
pects of the industry. Those that are purely interested in 
engineering certainly would not be satisfied with our pub¬ 
lication. We have recognized that. In other words, to the 
technical person in the industry American Aviation could 
not be considered supplementary reading. I cannot con¬ 
ceive of an engineer subscribing only to American Avia¬ 
tion. 

Then there is the broad held of pilots. There are ap¬ 
proximately 26,000 certificated pilots in the United States, 
and between 40,000 and 50,000 student pilots. At no time 
have we ever solicited the entire field of pilots. The stu¬ 
dent pilot is not interested in our magazine unless he has 
a definite goal in the industry and really wants to keep up 
with the industry news. If he is just flying for the pleas¬ 
ure of it we do not have very much to offer him, and make 
no attempt to go to the ordinary run-of-the-mill 
pilot. 

281 I will say, however, that any person who has pur¬ 
chased a plane costing, say, $5,000 and over—and 
quite a few private planes cost considerably more than 
$5,000—is interested in American Aviation. If he has in¬ 
vested that much money he has, as I call it, a stake in the in- 
dustrv, and if he does much flving he must know about regu- 
lations, what is happening in the Civil Aeronautics Au¬ 
thority, and is generally interested in the broader phases 
of aviation. 

We cater, of course, to the airlines. I doubt if there is 
a single man in an executive capacity— 

Mr. Gcrardi. Ask the witness to raise his voice. 1 can¬ 
not quite hear him. 

The Court. Speak louder, please. 

The Witness. I doubt if there is a single man holding 
an executive position in the air transport industry who 
does not read American Aviation. 

We reach airline pilots and we reach almost all types of 
employees in the air transport industry. In manufactur¬ 
ing we reach essentially only the top bracket personnel, the 
executives, those who have positions of responsibility and 
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because of those responsibilities they are interested in the 
big: business field of aviation. 

By Mr. Rhodes: 

Q. Do you attempt to appeal to subscribers in foreign 
countries? A. To a verv small degree. Practically even’ 
large manufacturing company has representatives abroad. 
Some of the airlines have representatives abroad. There 
are air attaches and commercial representatives at 

282 various points around the world. We are interested 
in having them as subscribers. They are part of 

the United States industry. We do appeal to certain 
groups abroad in a small way, such as the Royal Dutch 
Airlines. This airline purchases probably 75 to 90 per 
cent of its equipment in this country. That is a good mar¬ 
ket for the aircraft industry. It is good prestige for us to 
have our magazine read by the top officials of the Royal 
Dutch Airlines. Upon the whole, our circulation in for¬ 
eign countries is quite small. We make no attempt, of 
course, to cover European aviation. 

Q. Do you publish anything in the way of news from 
abroad? A. Very little. If a new plane is produced in 
France that is a rather outstanding development, we may 
publish a photograph and a very few of the essential de¬ 
tails, such as the size and a few of the performance figures 
that would interest even the layman. But aside from a few 
photographs and a few stories on airline happenings abroad 
we do not really cover that aviation. We have got too big 
a job to do right here. 

Q. Referring to vour foreign circulation, do you cater 
to or attemp to appeal to citizens of foreign countries? A. 
Xo. We would have no wav of even reaching them. We 
certainly do not have the names. 

Q. Do you publish anything in the way of technical ma¬ 
terial? A. Not strictlv technical material; no. Mv idea of 
that is that the test of any technical material is whether a 
technical person would be satisfied with the material pub¬ 
lished, whether his curiosity on the subject is satisfied. 
We do not go into enough detail to satisfy any tech- 

283 nical person. If a new plane is manufactured we do 
publish photographs. We do give the essential per¬ 
formance figures, such as speed, landing speed, and a few 
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of the obvious dimensions of the craft, a few of the things 
that the layman is interested in and would understand. 
For example, a transport plane. Anybody on an airline 
is interested in knowing at least the essentials of a trans¬ 
port plane. But we certainly do not go into the engineer¬ 
ing end. We have in a few instances run what is known 
as three-way drawings, but they are very simple and just 
give the outlines of the craft. 

Q. Do you have any technical men or engineers on your 
staff? A. We have no technical men on the staff. My own 
training has been anything but technical, and I am, frankly, 
badly bewildered by technical material in the industry. It 
does not interest me; and not a single one of my employees 
has had any technical training whatever. We would not 
feel in any way qualified to carry technical material. 

Q. Now, will you tell us what difference, if any, exists 
between the news coverage of your magazine and the news 
coverage or content of the magazine Aviation? A. There, 
again, we might talk about C.A.A. hearings. I have two 
men assigned to cover hearings. One of them has become 
the outstanding journalistic expert on air transport regu¬ 
lation since his employment with American Aviation. Our 
magazine is the only one having full-time employees report¬ 
ing the hearings, taking down a good newspaper account 
of hearings, in order to provide the industry with as 
284 complete a record as possible. This could be illus¬ 
trated by the fact that the information division of 
the Civil Aeronautics Authority very often relies on the 
reports of my men in reporting hearings. They do not 
have enough employees to cover the hearings themselves, 
so they call us up and we help them out quite frequently. 

Q. Does the fact that your publication is published more 
frequently than Aviation have anything to do with your 
news content or its value? A. Very definitely. News in a 
fast-moving industry such as the aviation industry is very 
perishable. That is why we try to keep all of our news 
moving fast and getting it out twice a month before its 
value has depreciated by time. 

Q. Have you noticed any change in the news content of 
Aviation since your magazine started? A. Yes. It is a 
subject of considerable amusement around the industry 
that within four months after American Aviation appeared, 
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the other magazines began changing their contents and re¬ 
vamping the inside pages. The particular magazine in 
question, Aviation, as previous testimony has shown, 
changed its news section, enlarged upon it and instituted a 
Washington column. Although Aviation had been gather¬ 
ing some news very superficially from Washington, it was 
not until after American Aviation appeared that it really 
began getting under a few of the stories in town. 

Q. What other magazines are there in the field which is 
covered either by your magazine or by the magazine Avia¬ 
tion or both? A. There is no strictly news magazine out¬ 
side of our own. There has been—I don’t know 
2S5 whether it is still published or not— 

Q. Perhaps my question, Mr. Parrish, was too 
restricted. I am referring to the field of aviation gener¬ 
ally, of course. A. Yes. There has been a paper that looks 
like a newspaper, call Contact. I have not seen a copy of 
it for at least four or five months, but its field was entirely 
different from ours. Aero Digest is a rather important 
magazine in the field. It is a monthly and for many years 
has been the rival of Aviation Magazine, since they both 
cover almost identical fields. Aero Digest also enlarged 
upon its news department following the appearance of 
American Aviation. 

There is a magazine on the West Coast which has a 
fairly good circulation, called Western Flying. It likewise 
has enlarged upon its news coverage, but it contains ar¬ 
ticles and some technical material similar to that published 
bv Aero Digest and Aviation. 

There is a magazine called the Sportsman Pilot, which 
is strictly a class magazine for the sportsman pilot, and 
especially the private plane-owner. It is a monthly. 

There is a magazine published in Dallas, Texas, called 
Southern Flight. It used to be known as Southwestern 
Aviation. 

There is a magazine published in Washington called 
United States Air Services. It has rather a small circula¬ 
tion, but is highly respected in the industry. It has a 
monthly review of military and commercial aviation. 

Then there is the National Aeronautics Magazine, pub¬ 
lished by the National Aeronautics Association. 
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Q. That is the magazine with which you were for- 
286 merly connected ? A. Yes. There are two Canadian 
magazines, if you wish those mentioned. 

Q. Are they distributed in the United States? A. To a 
small degree; yes. One is Canadian Aviation, and the 
other is Commercial Aviation. There is one other maga¬ 
zine, Popular Aviation, which has the largest circulation, 
principally on news stands, of any magazine in the avia¬ 
tion industry. It serves the popular field. 

Q. I show you four publications which I shall ask the re¬ 
porter to mark for identification as Defendants’ Exhibits 
2, 3, 4 and 5. 

Mr. Garardi. I do not know what the materiality of that 
is, your Honor. 

Mr. Rhodes. I will explain that in a moment, your 
Honor. 

The Court. They are not offered yet. 

(Four publications handed to the reporter were marked 
Defendants’ Exhibits 2, 3, 4 and 5 for identification.) 

By Mr. Rhodes: 

Q. I will ask you if you can identify these magazines and 
tell us whether or not you are acquainted with those pub¬ 
lications? A. I am acquainted very well with all four of 
them. I receive them each month and go through them 
each month. 

Q. Are these copies typical in appearance, content, and 
title with the issues of those respective magazines? A. 
Yes, to the best of my belief. 

Q. Do you see all of them regularly ? A. Yes. 

2S7 Mr. Gerardi. Your Honor, that is a pretty broad 
question—“Are all these magazines typical?” I 
think the magazines speak for themselves. 

Mr. Rhodes. I do not want to offer and I could not 
offer all the magazines which these publishers have put 
out, and I only offer these as samples, as the plaintiff has 
done with respect to his own publication and ours. 

The Witness. I am speaking of those four magazines. 

Mr. Gerardi. I object to the question. 

The Court. I will permit the answer. 
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Mr. Rhodes. I offer these four magazines in evidence, 
and I will state, if your Honor wishes, the purpose for 
which they are offered. 

The Court. If they are not objected to you need not state 
it. 

Mr. Gerardi. I do not think they are material, but I 
would not make any objection if you wish to have them 
before vou in deciding the issues in this case. 

The Court. Yes. I think they might be material. Cer¬ 
tainly if it came to any question of damages they might 
be material. 

(The four magazines previously marked for identifica¬ 
tion as Defendants’ Exhibits 2, 3, 4 and 5, were received 
in evidence.) 

The Court. I understand the suit is based on two dis¬ 
tinct theories, one, under the copyright law, and unfair 
competition— 

Mr. Gerardi. The trademark law. 

Mr. Allen. One is trademark law, the infringement of 
a registered trademark, and the other is unfair corn- 
288 petition. The copyright law is not involved. 

By Mr. Rhodes: 

(J. You have heard, I believe, the testimony of Mr. Neville 
with respect to an incident which occurred at Birmingham, 
Alabama? A. Yes. 

Q. Do you have any personal knowledge of that incident? 
A. Not of the incident that lie related; no. That was an in¬ 
troduction, I believe. 

Q. Referring to Plaintiff’s Exhibit M-l, which is a copy 
of your magazine, Mr. Parrish, I call your attention partic¬ 
ularly to the top of the cover page which carries the de¬ 
sign and the words “American Aviation,” and I ask you 
if your company has used that particular design consist¬ 
ently since its organization? A. Yes. 

Q. Has it used it on any other papers than the magazine 
itself? A. Yes. We carry the design into our letterheads, 
billheads, business cards, rate cards—we have used it con¬ 
sistently for practically everything pertaining to the maga¬ 
zine. 

Q. I show you a group of papers and ask you if those are 
the papers to which you have just referred? A. Yes. 
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Mr. Rhodes. I offer this group of papers in evidence ns 
Defendant’s Exhibit 6. 

(Group of papers bearing design of American Aviation 
Associates, Inc., was marked Defendants’ Exhibit Xo. G and 
received in evidence.) 

289 By Mr. Rhodes: 

Q. Air. Parrish, have you ever received any complaints of 
confusion between your magazine and the magazine Avia¬ 
tion? A. Xo; I have not. 

Q. Do you have any personal knowledge of any instances 
of such confusion? A. Xo; I have not. 

Mr. Rhodes. If you Honor please, I believe that con¬ 
cludes my direct examination. I am going to ask permis¬ 
sion of the court and the consent of counsel to allow me to 
interrupt the testimony of this witness to put on several 
witnesses who have come down here and would like to get 
back to their business as soon as possible. Their testi¬ 
mony will be short, if I may be permitted to put them on. 

The Court. Is there any objection to that ? 

Mr. Gerardi. No objection, your Honor. 

The Court. Very well. 

(The witness left the stand.) 

Thereupon—Major Arthur I. Ennis was called as a wit¬ 
ness on behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

Q. Your full name, Major? A. Arthur I. Ennis. 

Q. You are a Major in the Air Corps, United States 
Army? A. Yes sir. 

Q. What is your present assignment? A. My pres- 

290 ent assignment is Chief of the Public Relations Sec¬ 
tion of the office of the Chief of Aircraft. 

Q. How long have you been so assigned? A. Since June 
24, this year. 

Q. How long have you been connected with the Air Corps ? 
A. Twenty-two years. 

Q. Does your present position bring you into contact 
with members of the aviation industry generally? A. It 
does. 
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Q. Are you acquainted with Mr. Johnston, the editor of 
Aviation, who is seated in front of me here? A. I am. 

Q. Are you acquainted with Mr. 'Wayne Parrish who is 
seated at the other end of the trial table? A. I am. 

Q. Are you acquainted with the magazine Aviation pub¬ 
lished by McGraw-Hill Publishing Company? A. Yes, sir. 

Q. And are you acquainted with the magazine American 
Aviation which is published by American Aviation Asso¬ 
ciates, Inc.? A. I am. 

Q. Do you read both of those magazines? A. Yes, sir. 

Q. Do you subscribe to them or receive them regularly? 
A. I do not subscribe to them, but as part of my duties in 
tlie office I usually glance through them, in addition to al¬ 
most all aviation periodicals. 

Q. Can you describe for the court generally the 

291 content of the magazine Aviation published by the 
McGraw-Hill Publishing Company? A. The maga¬ 
zine Aviation, as I understand it, is a magazine designed 
for sale to the public and containing articles of interest to 
the general public. Do you want me to describe the two or 
just the one? 

Q. Both of them, if you please. A. I consider American 
Aviation magazine more a magazine designed for general 
interest of the public, but more particularly containing mat¬ 
ter of interest to the technical personnel of the industry 
and those that are more particularly interested as an in¬ 
dustry. 

Q. Do you know of any difference in the type and con¬ 
tent of the two magazines? A. I would not pretend to de¬ 
scribe that: no, sir. The make-up is different, but I am not 
sufficiently acquainted with the technique of that magazine 
just to describe it. 

Q. Are you familiar with the appearance of the maga¬ 
zines? A. Yes. 

Q. Since your knowledge of the two magazines first be¬ 
gan, has there ever been any similarity of appearance be¬ 
tween the two magazines? A. No, sir: no, I would not say 
that. 

,Q. Has there ever been any confusion in your mind be¬ 
tween the two magazines, either as to their identity or 
their source? A. Yes, sir: one time there was. 

Q. How long since? A. Shortly after I took the 

292 position that I now hold. The confusion was not be- 
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tween the two magazines, but it was an association of 
individuals with the magazines. 

Q. Were you at that time acquainted with the two maga¬ 
zines? A. I was acquainted with the magazines, but I was 
not familiar with all of the personnel that were associated 
with those magazines as such. 

Q. I show you a paper which is part of Plaintiff's Ex¬ 
hibit S and is a memorandum written in pen and ink, and 
ask you if you have seen that before? A. Yes, sir: I have. 

Q. In this memorandum you address Mr. Johnston and 
refer to American Aviation. Is that a result of the confu¬ 
sion of individuals which you have just mentioned? A. If 
I might put it this way, it was a confusion in my mind at 
the moment, and purely an error on my part in not as¬ 
sociating a definite individual with a definite publication, 
and purely carelessness on my part. 

Mr. Rhodes. You may inquire. 

Cross Examination 
Bv Mr. Gerardi: 

w 

Q. Just one question, Major Ennis. You stated in your 
direct examination that Aviation was a publication designed 
for circulation to the public generally ? A. Yes, sir. 

Q. I would like to show you, Major Ennis, this copy, 
taken at random, as you notice, of the contents of Aviation 
and ask vou if vou would like to change vour an- 
293 swer to that question? A. No, sir; I would not want 
to change mv answer. 

Q. You still think it is designed for circulation to the pub¬ 
lic generally? A. Yes, sir. That is my opinion. It is not 
specifically designed or particularly for use by the aircraft 
industrv as such. 

Q. Do you know whether or not it is used by the public 
gcnerallv or bv the industrv? A. No, sir; I do not. 

Q. You contact people in the industry from time to time, 
do you not? A. Yes, sir. 

Q. Have you ever discussed Aviation with anybody in the 
industry? A. Yes, sir. 

Q. Have they indicated familiarity with Aviation? A. 
Yes, sir. 

Q. Industry men? A. Yes. Your question asks me, if I 
am not mistaken, whether it was used solely— 
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Q. Xo; 1 think your answer to a question on direct exam¬ 
ination was that you thought that Aviation was designed 
for circulation to the public generally. A. Yes, sir; that 
is correct. 

Q. AYould you say that Aviation is designed for circula¬ 
tion to the industry? A. I would say it was designed for 
circulation to the industry and the general public. 

Q. How do you arrive at your conclusion that it is 

294 designed for circulation to the general public? A. 

Because a great portion of your magazine can be 

read by people who are not familiar with the technical 
aspects of Aviation, with much pleasure. 

Q. Then vou feel that faniiliaritv with the technical as- 
pects is a controlling factor? A. That is it. 

Q. But you do not feel that Aviation is designed for 
technical reading? A. I think it is partially designed for 
technical reading, but not primarily designed for that. I 
probably cannot put my thought across, excepting as I un¬ 
derstand it vou want to know whether I consider the two 
magazines identical. But I do not. That is my own per¬ 
sonal opinion. 

Q. When you say “identical”, what do you mean by that? 
A. In that they both might be confused with each other. 

Mr. Gerardi. That is all. 

(The witness left the stand.) 

Thereupon—John S. Wynne was called as a witness on 
behalf of the defendants and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Rhodes: 

Q. Your full name? A. John S. Wynne. 

Q. Where do you reside? A. Washington, D. C. 

Q. Where is your place of business? A. American 

295 Securitv Building. 

Q. What is your business or profession? A. I am 
a member of the bar of the District of Columbia and have 
specialized in the practice of aviation law. 

Q. What is and what has been your connection with the 
aviation industry? A. I have been actively engaged in the 
aviation industry for the past 14 years. I hold a pilot’s 
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certificate with approximately 2,000 solo hours to my credit. 
I am the former manager of Hoover Firing Field and 
former manager of the Washington Airport, and I was 
chief of the Airport Section of the United States Depart¬ 
ment of Commerce for five years. I resigned that position 
several years ago to engage in the practice of law in Wash¬ 
ington. 

Q. With what firms do you have any connection at the 
present time? A. I act as counsel for several airlines, in¬ 
cluding Continental and Mid-Continent Airlines; also the 
Vega Airplane Company of Burbank, California; the Air 
Cooled Motors, Inc., to manufacture the Franklin engine at 
Syracuse. I have represented other companies, but I see no 
sense in enumerating further. 

Q. Does your work bring you in contact with others who 
are connected with the aviation industry? A. Yes; it does. 

Q. Are you familiar with the magazine Aviation published 
by McGraw-Hill Publishing Company? A. Yes. 

Q. For how long have you been familiar with that 
296 magazine? A. Oh, for many years; in fact, I sub¬ 
scribe to it. 

Q. Have you ever done any writing on the subject of 
aviation ? A. Yes, I believe once or twice they were kind 
enough to publish one or two submissions of mine. 

Q. In what magazine? A. Aviation. 

Q. Are you familiar with the magazine American Avia¬ 
tion? A. Yes; I am. 

Q. And for how long have you been familiar with it ? A. 
Well, since its beginning. And I also subscribe to that. 

Q. Will you tell us what, if any, differences there are be¬ 
tween the two magazines with respect to their content? A. 
With respect to their content I would say that the monthly 
Aviation magazine is technical in character. It has signed 
articles by men who are looked upon as technicians and 
experts in the industry. It is formal in make-up and has 
a news department, but that news department I think is 
more or less in synopsis form, due to the fact that it is a 
monthly magazine. 

Q. Now you have described Aviation to us. Will you 
describe American Aviation, please? A. American Avia¬ 
tion is published twice a month, and, I would say, is more 
informal and newspaper in style. It reports the news of 
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the people in the industry and the companies and their ac¬ 
tivities. I feel there is room for that, due to the fact that 
aviation is a fast-moving business. They are able 

297 to get news to you which would not possibly be con¬ 
sidered necessary if it were delayed for monthly pub¬ 
lication. At least, that is the reason I subscribe to both 
and find use for both. 

Q. Can you tell us whether the two magazines appeal to 
the same reader groups generally? 

Mr. Oerardi. Your Honor, I really do not think this wit¬ 
ness is competent to testify to that. 

Mr. Rhodes. I will reframe my question—whether or not 
they are designed to appeal to the same reader groups 
generally. 

Mr. Oerardi. I renew my objection. I do not think this 
witness is expert in publishing, and he cannot testify to that. 

The Court. I do not think so, either. He is not a pub¬ 
lisher. 

By Mr. Rhodes: 

Q. Have you ever noticed any similarity in appearance 
between the two magazines since you have been acquainted 
with them? A. No. 

Mr. Oerardi. Your Honor, I object to that. That calls 
for a conclusion of the witness. 

The Court. I cannot see the competency of it. It is a 
question for the court to determine. I think you can show 
him certain samples and let him testify whether any are 
similar to that in appearance or not. 

Mr. Rhodes. Very well. I will not press the matter. 

The Court. I thought it was practically conceded that 
these exhibits were samples of the general appearance of 
these magazines. 

Mr. Oerardi. That is correct. 

298 Mr. Rhodes. That is correct, and it is onlv out of 

■ • 

an abundance of caution that I ask these questions, 
to give your Honor, naturally, all the evidence that I can 
favorable to my clients. 

By Mr. Rhodes: 

Q. Has there ever been in your mind any confusion be¬ 
tween the two magazines, either as to identity or source? 

Mr. Gerardi. I do not think that there is any probative 
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value to that. He is one subscriber in about 4,000 or 5,000. 

The Court. I think it is competent. You have shown 
individual instances. 

A. Xo: there has not. 

By Mr. Rhodes: 

Q. Have vou ever heard of anv instance in which anvone 
has ever been confused between the two publications, either 
as to their identity or their source? 

Mr. Gerardi. I renew my objection. 

The Court. I think he can testify not whether he ever 
heard of any, but whether he has known of anyone who was 
confused by them. 

Mr. Gerardi. This party is connected with neither or¬ 
ganization. He is mcrelv a reader. 

* • 

The Court. The question is not whether those who are 
connected with the organization can show that there has 
been confusion, but anv witness can testifv to anv confusion 
that he knows of. This man is a man who is more or less 
concerned with aviation generally, and I think the question 
is competent. 

Mr. Gerardi. I withdraw the objection, your Honor. 

209 By Mr. Rhodes: 

Q. Did you hear the question as it was re-phrased by the 
court? A. AY ill you repeat it? 

Q. The question is, as it now stands, Have you ever 
known of anyone who was confused between the two pub¬ 
lications? A. To my knowledge, no. 

Mr. Rhodes. You may inquire. 

Cross Examination 
By Mr. Gerardi: 

Q. Just one question, Mr. Wynne. You testified that as 
to the characteristics of the contents of American Aviation 
and Aviation, pointing out that the news treatment was 
different in the two magazines—that is substantially cor¬ 
rect, is it not? A. Yes. 

Q. Does not that difference, Mr. Wynne, lie more in the 
quantity and length of the news articles than in the sub¬ 
jects matter covered generally? A. Yes; but I would qualify 
my answer— 
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Q. That is sufficient. 

Mr. Rhodes. I think the witness should be allowed to 
finish. 

The Court. You may ask him on redirect. 

By Mr. Gerardi: 

Q. In other words, is it not your feeling that the magazine 
Aviation or the magazine American Aviation would na¬ 
turally publish any news items of great interest to the in¬ 
dustry which thev servef A. Yes; I believe thev would 
try to. 

300 Mr. Gerardi. I think that is all. 

Mr. Rhodes. I have nothing further. 

(The witness left the stand.) 

Thereupon—S. C. Reading was called as a witness on be¬ 
half of the defendants and, being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

Q. Your full name? A. S. C. Reading. 

Q. And your residence? A. Washington. 

Q. And your business address? A. 1701 Massachusetts 
Avenue. 

Q. What is your business, Mr. Reading? A. Executive 
Secretary of the Interstate Airways Committee, and spe¬ 
cial representative of the Denver Chamber of Commerce. 

Q. What contacts, if any, do you have with the aviation 
industry generally? A. I was chairman of the National 
Aviation Forum held here in February, and organization 
chairman for the Air Progress celebration which was held 
just about two months ago, and have been in quite constant 
touch with the Air Corps and the National Advisory Com¬ 
mittee for Aeronautics, and so forth, on matters which 

Denver is vitallv interested in. 

* 

Q. You referred to the Interstate Airways Committee. 
Briefly, what is that organization? A. That organi- 

301 zation was organized primarily to put forth an edu¬ 
cational campaign at the time that air legislation was 

being considered before Congress, and to disseminate to the 
public, particularlv chambers of commerce, any aviation in- 
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formation which we thought would be of value to them con¬ 
cerning any national legislation which was at the time be¬ 
fore Congress. 

Q. Does your work and activity bring you in contact with 
many people connected with the aviation industry ? A. It 
does. I attend practically every convention in the aviation 
industry, and have been in the last years particularly at¬ 
tending events such as the Cleveland air races, the Miami 
air races, and conventions and special aviation conferences: 
the one recently held in Chicago at which resolutions were 
passed concerning aviation legislation, airports, and so 
forth. 

Q. Are you acquainted with the magazine entitled Avia¬ 
tion published by the McGraw-Hill Publishing Company? 
A. I am. 

Q. Are you acquainted with the magazine American Avia¬ 
tion published by the American Aviation Associates, Inc.? 
A. I am. 

Q. Will you briefly describe to the court the nature of 
those two publications and such differences, if any, as you 
may have noted in them? A. Aviation magazine, in my own 
judgment, publishes articles on special technical subjects in 
aviation, and frequently general news articles which are 
of special interest to members of the industry and to the 
public. I think they are excellent articles. I am 
302 not. to start with, a regular subscriber, but I do buy 
Aviation magazine very frequently, because there is 
some special article in there which appeals to me parti¬ 
cularly, and I get pleasure in reading those special articles 
very frequently. 

American Aviation magazine, to the ordinary layman, as 
I suppose I might be considered—it appeals to me because 
it has considerable information concerning personal friends 
of mine in the aviation industry and what they are doing 
at the time and where they are located and where they 
make changes from one organization to another. 

In the last two years or more that I have been active in 
legislation I have met lots of friends of the industry and 
that are interested in aviation, and I like to follow what 
they are doing, and I read with considerable interest Ameri¬ 
can Aviation news of what my friends are doing in the in¬ 
dustry. And then, also, I find that they do have very fre- 



186 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


quently articles that are of very great value. I note that 
Aviation also has some articles of interest on personnel 
matters, but they are concerned more with the leaders, the 
heads of the different bureaus, and not so much the pilots 
and individuals, as I find in American Aviation. When you 
travel around on air lines quite a bit you get to know Tom 
.Tones, Bill Smith, and so forth, and you get acquainted 
with him and you like to follow what he is doing. 

Mr. Gerardi. Can we shorten the record a little? 

Mr. Rhodes. I think that sufficiently answers my ques¬ 
tion. 

By Mr. Rhodes: 

Q, Has there ever been any confusion in your mind be¬ 
tween the two publications to which we have referred, 

303 either as to their identity or their source? A. No, sir. 

Q. Have you ever known of any one who has been 
so confused? A. No, sir. 

Mr. Rhodes. You may inquire. 

Cross Examination 

Bv Mr. Gerardi: 

* 

Q. Mr. Reading, were you familiar with Mr. Wayne Par¬ 
rish at the time he started the magazine American Avia¬ 
tion A. I could not sav whether it was exactlv at the very 
start of it, but it was very soon afterwards. 

Q. You became very closely acquainted with him, did 
you? A. I would say, in a general way, yes. 

Q. You knew that he was connected with American Avia¬ 
tion? A. Yes. 

Q. And that he had his headquarters in Washington, 
D. C.? A. Yes. 

Q. And that the magazine was published by American 
Aviation Associates, Inc.? A. Yes. 

Q. Is it not a fact that that knowledge, Mr. Reading, has 
warded off any possible confusion in your mind? A. No; 
I would not sav that was the onlv thing that would ward 
off confusion. I think the contents of the two magazines 
would tend to make me say that there was no confusion. 

Q. But you were familiar with Mr. Parrish and his or¬ 
ganization at or about the time they started the maga- 

304 zine? A. Yes. At the same time I was familiar with 
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some of the Aviation people, such as Mr. Stubble¬ 
field. 

Q. You knew lie was connected with Aviation? A. Yes. 
Yes. 

Q. And you knew it was a McGraw-Hill magazine? A. 
Yes. 

Q. Do you know the McGraw-IIill Publishing Company 
organization? A. Yes, sir; very well. 

Q. Mr. Reading, how long have you known of the maga¬ 
zine Aviation? A. Several vears; I would not sav exactlv 
how many. It was even before I got interested in aviation. 

Q. As far back as 1935? A. Yes. 

Q. As far back as 1935, Mr. Reading, when you heard 
the word “Aviation” as applied to the magazine men¬ 
tioned, what did that connote to you? A. In 1935? Well, 
at that time it connoted your magazine, Aviation Maga¬ 
zine. 

Q. You spoke, Mr. Reading, of the interest you had in 
tlie magazine American Aviation because of the personal 
items. Are you familiar with the fact that Aviation also 
publishes personal items? A. Yes; but I think, not quite 
so extensively. 

Mr. Gerardi. That is all. 

(The witness was excused.) 

The Court. I must have misunderstood the opening 
statement. Is this suit for infringement of trade- 
305 mark under the common law? 

Mr. Allen. It is based on registration plus use, 
plus the question of unfair competition. 

Mr. Gerardi. Your Honor, at this point I would like to 
say that I may not be able to be present tomorrow, if this 
goes on tomorrow, and there are some questions I would 
like to ask the witness Mr. Parrish. If Mr. Rhodes is going 
to take the rest of the day with other witnesses, I would 
like to revert to the original order. 

Mr. Rhodes. Was it your plan to conduct the entire 
examination of Mr. Parrish, or to ask just a few questions? 

Mr. Gerardi. I may confine it to just a few questions. It 
so happens that some of these matters, your Honor, are 
especially within my knowledge. 

The Court. Of course the practice here is to allow only 
one counsel to examine a witness. 
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Mr. Gerardi. I think we can clarify some of his state- 
meats by going into some of these questions, your Honor. 

Mr. Allen. If your Honor please, he can conduct the ex¬ 
amination of this witness, and I could take care of the 
others? 

The Court. Oh, yes. 

Mr. Rhodes. All right: whichever vour Honor savs. Mv 
only purpose is to try to accommodate the witnesses who 
are here. 

The Court. I think you had better proceed in the regu¬ 
lar order. It was only as a matter of consent that I departed 
from the regular order. 

Mr. Rhodes. Mav I go further with mv consent 

306 and consent that Mr. Gerardi ask those few questions 
of Mr. Parrish that he has in mind, and my consent 

that when the other witnesses are through, Mr. Allen may 
conduct the rest of the cross-examination? 

The Court. Very well. 

Thereupon—Wayne W. Parrish, a witness previously 
called and sworn on behalf of the defendants, was recalled 
for further cross examination and testified further as fol¬ 
lows : 

Cross Examination 
Bv Mr. Gerardi: 

Q. Mr. Parrish, will you describe briefly the method fol¬ 
lowed by you and your organization in building up your 
circulation? A. At the very start, in order to acquaint the 
industry with our magazine, we distributed quite a few 
sample copies for about two or three issues. After that 
we stopped sampling, so called, because we got an im¬ 
mediate circulation response from that method. Since that 
time our circulation has been built up principally by mail 
solicitation. 

Q. Will you state, Mr. Parrish, how many copies, if you 
know, were distributed of the first three issues in order to 
build up the circulation of each particular issue? A. Well, 
I cannot recall offhand, but I think— 

Q. Does this refresh your recollection at all (indicating) ? 
A. Yes: that one issue. 

Q. What is that number? A. 46,000 thousand 

307 copies for the second issue. 
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Q. And how many copies for the next two issues? 
Will this refresh your recollection on that point (handing 
the witness a magazine) ? A. We probably sent out 35,000. 

Q. Did you not send out 35,000? A. We probably did; yes. 
I do not have the figures before me. 

Q. What does that statement say? 

Mr. Rhodes. If your Honor please, I do not know that it 
is particularly harmful, but T also do not know that it is 
material. 

Tlie Court. Read the statement. 

The Witness (reading). “46,000 copies. Something of 
an all-time record for a youngster in the aviation trade. 
Next issue 35,000 minimum; maybe more.” 

By Mr. Gerardi: 

Q. Will you identify this issue, Mr. Parrish? A. Yes. 

Q. Just state what it is. A. That is the July 1st issue, 
1937, American Aviation. 

Mr. Gerardi. Your Honor, I offer this in evidence as 
Plaintiff’s Exhibit W-l. 

The Court. Yen’ well. 

(Statement of circulation referred to was marked Plain¬ 
tiff’s Exhibit W-l and received in evidence.) 

Bv Mr. Gerardi: 

•» 

Q. Did you personally supervise the make-up of the list 
of persons to whom the copies referred to in your 
308 testimony were mailed ? A. I probably had some sort 
of supervision; yes; not in detail, but— 

Q. Can you state how you secured the names for the pur¬ 
pose of this mailing? A. Yes. We had the list of certified 
certificated pilots issued by the Aeronautic Chamber of 
Commerce. 

Q. And you sent copies to the names on that list? A. For 
those two issues; yes. 

Q. Three issues, I think it was, was it not? A. The first 
issue was— 

Q. Well, I would not make any particular point of it. A. 
The first issue was 15,000. 

Q. Fifteen thousand pilots? A. Oh, no. 

Q. The second issue was 46,000 copies? A. Yes; but 
those certainlv would not be all pilots. 
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Q. But they included pilots ? A. Yes. 

Q. And copies were mailed to pilots? A. I imagine so. 

Q. You may answer yes or no. A. Yes. 

Q. Can you name some of the other groups to which 
copies were sent? A. All manufacturing companies in the 
industry, and as many names of individuals as we could 
obtain. 

Q. In those companies? A. Yes. 

309 Q. Executives, department heads, designers? A. 
Well, I doubt if we had anv access to designers. We 

had no access to those names. 

Q. How did you have access to other names and not access 
to those names? A. Through the chambers of commerce 
list, Aero Digest and Western Flying. 

Q. Is it not a fact that what you intended to do was to 
cover freely the entire industry in all of its phases in send¬ 
ing out those copies? A. Not all of its phases; no. 

Q. I said, in practically all of its phases. A. To a large 
part of the industry as a whole; yes. 

Q. Is it not also a fact that you were hopeful of obtain¬ 
ing as subscribers the largest possible part of that group? 
A. Every publisher is hopeful of getting all he can. 

Q. And if you had obtained subscribers from all of that 
group you would have accepted them? A. Yes. 

Q. Undoubtedly yes? A. Yes. 

Q. So that while you have only succeeded in securing a 
3,600 paid circulation, actually you were shooting for a 
possible 40,000 or more circulation? A. No; we were not 
shooting that high. 

Q. You have stated that you wanted as many of those as 
you could possibly obtain? A. Yes; but one can never hope 
to get that many. 

Q. What I am getting at is what you did get actu- 

310 ally is a cross-section of all those to whom the pub¬ 
lication was sent free. You can answer that gener¬ 
ally. I do not expect you to know exactly. A. It would be 
a cross section. 

Q. And that would include not only manufacturing, but 
operation? A. Yes. 

Q. That would include schools, student pilots, probably? 
A. I don’t believe we had student pilots on the list. 

Q. That would include companies and individuals inter¬ 
ested in aviation that you have testified about? A. Yes. 
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Q. It would include engineers, as a matter of fact, would 
it not? A. We liad no list of engineers except those en¬ 
gineers who would have been officials of companies and 
would have gotten copies. 

0- Is it not a fact that officials in many of the companies 
are engineering men? A. Oh, yes, indeed. 

0- You stated on direct examination that none of the men 
employed in your organization were technical men? A. 
That is correct. 

Q. Later on you testified that you were employing an 
expert on air transport regulation ? Did you not so testify ? 
A. No, not that way. lie was a reporter that 1 brought on 
and in the course of his experience with American Avia¬ 
tion he has become what 1 would call an expert in air line 
economic regulation. 

311 Q. Would you not say that an expert on air trans¬ 
port regulation would be a technical man to a cer¬ 
tain extent? A. It would have to be a very broad extent. 

Q. Would you not say, as a matter of fact, Mr. Parrish, 
that in order to analyze a report and to interpret hearings 
before the Civil Aeronautics Authority and other commis¬ 
sions of the Government, a man would have to have some 
technical knowledge of aviation? A. No, as long as he is 
a good reporter. 

Q. Do you mean to say that you would employ a man 
devoid of any technical knowledge? A. Devoid of any en¬ 
gineering. 

Q. I did not say engineering; I said technical. You used 
the word “technical” and I used it. A. I am not clear 
on that. 

Q. Would you not say a man who could analyze and in¬ 
terpret an air mail contract had some technical knowledge? 
A. 1 suppose that that is technical knowledge; yes. When 
I testified before I was testifying with regard to engineer¬ 
ing —the technical engineering phase of the matter. 

Q. Mr. Parrish, have you ever written any books on avia¬ 
tion or technical subjects? A. I have no books on avia¬ 
tion; no. 

Q. Have you ever written any books on a technical sub¬ 
ject? A. The only full length book that I have ever written 
was entitled “An Outline of Technocracy,” and I wrote it 
as a lavman for laymen. 
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Q. You would say that is a technical subject, would 

312 you not? A. The subject itself is technical. 

Q. You would say, then, that a man employed in 
writing a book for laymen on a technical subject must have 
some technical knowledge of that subject, would you not? 
A. As much as a good journalist might require. 

Q. Mr. Parrish, in answer to the question as to whether 
any evidence of confusion had come to your attention you 
stated that none had. Do you recall receiving a communi¬ 
cation signed by myself as an officer of the McGraw-Hill 
Publishing Company transmitting to you an envelope which 
I believe is in evidence in this case? 

It is an envelope, if your Honor please, with a carbon 
copy of a letter. 

Mr. Allen. A copy of a letter to Mr. Parrish. 

3^r. Gerardi. It is signed by myself, transmitting an 
envelope in which enclosures were re-mailed to him. I re¬ 
tained the envelope, as I recall. 

By Mr. Gerardi: 

Q. Mr. Parrish, do you recall receiving the original of 
this letter (indicating) transmitting an envelope addressed 
to Mr. Wayne Parrish, American Aviation Magazine, New 
York City, New York, dated March 25, 1938? A. I don’t 
remember seeing this. 

Q. Would you say that you did receive it? A. I have no 
recollection of it. It is very possible. I would not wish to 
dispute having seen it, but I have no recollection whatever 
of receiving it. 

Q. Have you a mailing address in New York City? 

313 A. No, sir. 

Mr. Allen. What is the exhibit number? 

Mr. Gerardi. S-3. 

By Mr. Gerardi: 

Q. Mr. Parrish, I show you copy of Exhibit M-l, which 
is in evidence in this case, and ask you to identify that 
issue. A. Yes. That is the July 15, 1938, issue of Ameri¬ 
can Aviation. 

Q. How long after the suit of the McGraw-Hill Publish¬ 
ing Company against American Aviation Associates, Inc., 
was this publication issued? A. The suit was filed June 21, 
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and our issue of July 1st came out on July 1st, or there¬ 
abouts. 

Q. I call your attention to an article in this issue entitled 
“McGraw-Hill seeks to restrain publishers of American 
Aviation,” and ask you whether you composed that ar¬ 
ticle? A. Yes; I did. 

Q. You are fully responsible for the contents of that 
particular article? A. As far as I recall; yes. 

Q. Did you advise with anyone about it? A. I don’t re¬ 
call. 

Q. You did not consult anyone about this particular ar¬ 
ticle ? 

Mr. Rhodes. I do not know what Mr. Gerardi is get¬ 
ting at. 

The Court. Do you object? I will sustain the objection 
if vou do. 

Mr. Rhodes. I do object. 

The Court. I sustain the objection. 

314 Mr. Gerardi. Which part are you objecting to? 

Mr. Rhodes. I further move to strike out all 
questions and answers with respect to that particular ar¬ 
ticle. 

The Court. I will not strike them out. 

By Mr. Gerardi: 

Q. I refer you, Mr. Parrish, to this statement in this 
article— 

Mr. Rhodes. I object, your Honor. 

The Court. Wait a moment. 

Mr. Gerardi. Your Honor, I think I can connect this up. 

The Court. Proceed with your question. 

By Mr. Gerardi: 

Q. (Reading) “The McGraw-Hill bill of complaint states 
that the company has spent $50,000 in the past three years 
trying to build up the magazine Aviation. In the publish¬ 
ing industry Aviation has always been regarded as a heavy 
money loser for the McGraw-Hill Company.” 

Were you responsible for that statement ? 

Mr. Rhodes. I object. 

The Court. He has already stated that he wrote the 
article. 


194 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


By Mr. Gerardi: 

Q. Had you any facts to support that statement ? 

Mr. Rhodes. I object. 

The Court. Sustained. 

Mr. Gerardi. Your Honor, I think I can connect this up 
if you will let me complete this reference. 

The Court. What is the purpose of it? 

Mr. Gerardi. A part of this case is based on un- 
315 fair competition, your Honor, in that the defendant 
unfairly appropriated the similar title of the Mc¬ 
Graw-Hill magazine. This article is clearly designed to 
create ill will in the minds of readers and advertisers, 
which is, to my mind, unfair competition and closely con¬ 
nected with the action filed in this case. 

The Court. The article speaks for itself. He said he 
wrote it. 

Mr. Gerardi. I want to bring out the fact that he had no 
facts to support this statement, because it is important to 
show unfair competition by showing that this statement is 
wholly false. 

Mr. Rhodes. May I state my views on that? 

The Court. Yes. 

Mr. Rhodes. If this be unfair competition it is not the 
unfair competition which is charged in the suit. The un¬ 
fair competition which is being tried here, if any, is the use 
of the name, and that is all that we are here to answer. 

Mr. Allen. Oh, no. 

The Court. I will once more sustain the objection. 

Mr. Allen. I think that was an unfair statement as to 
what the pleadings show. 

The Court. The pleadings speak for themselves, and I 
sustain the objection finally. 

Mr. Gerardi. May I proceed with these questions, your 
Honor? There are other items in (his article. 

The Court. I am not saying you cannot ask questions. 
As to whether they will be allowed under my ruling I do 
not know until 1 hear them. 

By Mr. Gerardi: 

310 Q. I quote further from this article, Mr. Parrish: 

“Naturally we will fight to the limit this attempt 
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by a large corporation to which aviation is only a side in¬ 
terest, to put American Aviation out of the way.” 

Is it not a fact, Mr. Parrish, that that statement was de¬ 
signed to prejudice the McGraw-Hill and Aviation in the 
minds of its readers and advertisers? 

Mr. Rhodes. I object. 

The Court. I think he may answer that question 
A. No. 

By Mr. Gerardi: 

Q. What was the purpose of that statement? 

Mr. Rhodes. It is further objected to— 

The Court. This is not an action for libel. 

Mr. Gerardi. No; it is unfair competition, your Honor. 

The Court. I think I was wrong in permitting that, and 
I will now strike out the answer and reverse my ruling and 
sustain the objection. 

Mr. Gerardi. I would like to have an exception. 

The Court. You do not need an exception under our rules 
at all. 

Mr. Gerardi. Thank you very much. I was not familiar 
with that. 

By Mr. Gerardi: 

Q. Mr. Parrish, do you know a Lieutenant Morrison? A. 
No; I do not. 

Q. Do you know whether or not Lieutenant Morrison ever 
purchased any maps or charts from your company? A. 

No; I do not. 

317 Q. Did your organization, at or around March 31, 

1938, offer for sale maps or charts at $1 ? 

Mr. Rhodes. If your Honor please, my objection to 
this is that the question is not within the scope of the 
direct examination. 

Mr. Gerardi. Your Honor, we offered in evidence, 
through Mr. Johnston, I believe, or in one of the other dep¬ 
ositions— 

Mr. Allen. Mr. Neville. 

Mr. Gerardi. Yes, Mr. Neville—a letter from Lieuten¬ 
ant Morrison stating that he had ordered maps and charts 
and had not received them; and I think you ruled that it 
was not admissible because thev had not been connected 
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up, that there was no testimony to show that American 
Aviation was selling churls or maps or that Morrison had 
ordered any maps from American Aviation. 

The Court. If you had wanted to connect it up you would 
have called this witness and connected it up. I will sus¬ 
tain the objection. 

Mr. Gerardi. That is all. your Honor. 

Mr. Rhodes. Does that complete your cross examination, 
or will there be more? 

Mr. Allen. There will be more. 

Mr. Rhodes. Xo objection to that. 

The Court. How many more witnesses have you, Mr. 
Rhodes ? 

Mr. Rhodes. I have four witnesses left. They are very 
short. 

The Court. I could not finish with them this afternoon; 
but if there is any one of them that could not be here to¬ 
morrow, you may offer him. 

318 Mr. Rhodes. Your Honor puts me somewhat “on 
the spot’’, with the witnesses sitting in the room, to 
distinguish them. 

The Court. You might ask them. 

Mr. Rhodes. If I may be permitted a moment’s in¬ 
dulgence I will do that. 

(Mr. Rhodes conferred with his witnesses.) 

Thereupon—John R. Rogers was called as a witness on 
behalf of the defendants and. being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

Q. Your full name, please? A. John R. Rogers. 

0. And your residence? A. 3b 19 Rittenhouse Street, 
Washington, D. C. 

Q. Your business address? A. 730 Southern Building. 

Q. What is your business or occupation? A. I am 
representative here of the Douglas Aircraft Company. 

Q. Very briefly and generally, of what do your duties 
consist? A. My duties consist of engineering contract work 
with the Army and Navy in connection with Government 
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contracts and with the Civil Aeronautics Authority in con¬ 
nection with airways regulation and the like. 

Q. Does your work bring you into contact with men in 

other branches of the aviation industry? A. Yes. I 

* 

319 occasionally have contacts with representatives of 
the air transport industry and with other representa¬ 
tives of the aircraft manufacturing industry. 

Q. Are you acquainted with the magazine Aviation pub¬ 
lished by the McGraw-IIill Publishing Company? A. Yes. 

Q. For how long have you been acquainted with that 
magazine? A. 1 have been acquainted with that magazine 
from the time it was first published. 1 was a subscriber 
when it was first published. That was in 1916. 

Q. Are you now a subscriber? A. Yes. 

Q. Have you received that magazine regularly during 
that time? A. 1 was not a subscriber during the entire 
period, due to the fact that the companies I was employed 
by were subscribers; but 1 have been familiar with the 
magazine throughout that entire period. 

Q. Are vou familiar withe the magazine American Avia- 
tion? A. Yes. I have been a subscriber to that magazine 
since the first issue was published. 

Q. Will you tell the court what, if any, differences you 
have noticed in the content of the two magazines ? A. Well, 
Aviation, up until recently, published technical articles 
largely, and American Aviation published general aviation 
news. 


Q. Would you say that that is the principal distinction 
between the two? A. Yes; I should say it was. 

320 Q. Have vou ever been confused in vour own mind 
between the two publications, either as to their iden¬ 
tity or their source? A. I never have been. 

* 

Q. Have you ever known of anyone who was so con¬ 
fused? A. Xo; I have not. 

Mr. Rhodes. You may inquire. 


Cross Examination 


By Mr. Gerardi: 

Q. Mr. Rogers, were you a reader of Aviation as early as 
1930? A. Of Aviation? 

Q. Yes. A. Oh, yes. In 1916 it was first published. 
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Q. You have read Aviation continuously since it was 
published? A. It was known as “Aviation and Aeronautic 
Engineering” when it was first published. I referred to 
it as “Aviation.” 

Mr. Gerardi. (addressing Mr. Allen) Are you sure the 
1913 issue is in evidence? 

Mr. Allen. Yes. There are ten of them there. 



Mr. Gerardi: 


Q. Mr. Rogers, you testified that you read Aviation as 
early as 1930, at least? A. Yes; that is correct. 

Q. I think you stated on direct examination that Aviation 
was solelv a technical magazine? A. I don’t recall saving 
it was solelv technical. 1 said it was largely techni- 
321 cal. 


Q. Do you recall that it contained a fairly sizable 
news section ? A. I would not refer to it as a sizable news 
section. 

Q. Does this (indicating) accord with vour recollection? 
A. Yes. 


Q. Would you say those are items of general news in¬ 
terest to the industrv? A. Yes; I would sav they are of 
general news interest. 

Q. Would you say that they are the type generally pub¬ 
lished in American Aviation ? A. 1 would say that some of 
it perhaps is; yes. 

Q. Of course there was no Civil Aeronautics Authority 
or S. E. C. at that time? A. No; that is true. 

Q. But, generally, it is news of the industry? A. Yes. 

Q. Would you say that the news coverage is fairly com¬ 
plete? I mean, items of important interest to the industry. 
A. I would not sav it necessarilv covered all of them; I 
would say, a substantial portion. 

Q. Would you not say that a magazine devoted to the 
field of aviation would, for the information of its readers, 
publish the important items of news? 

Mr. Rhodes. I object to that. The witness could not 
possibly know what a magazine would publish. He can 
testify as to what he has observed. 

The Court. I sustain the objection. 
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By Mr. Gerardi: 


322 Q. Don’t you feel, Mr. Rogers, from your knowl¬ 
edge of the publication, that the news coverage is 
fairly complete in so far as items of important news in¬ 
terest are concerned? A. Xo; 1 should not say so. 

Q. Generally speaking? A. Xo; 1 would not say so, gen¬ 
erally speaking. 

Q. Can you particularize? A. All I can say is this, that 
when American Aviation was first published 1 considered 
that it contained considerablv more news Ilian anv other 
aviation magazine that ever came out. 

Q. Quantitatively? A. Quantitatively and broadly, I 
should say, as well, it contained a great deal of aviation in¬ 
formation which had never been published previously. 

Q. Would you say that both magazines publish news 
items of general interest to the industry? A. Yes; that is 
true. 

Q. One more question. 1 think you testified to the fact 
that to your knowledge no confusion had arisen between 
the two publications? A. That is correct. 

Q. You were familiar with American Aviation at its be¬ 
ginning in May or June, 1937 ? A. Yes. 

Q. Were you acquainted with Mr. Parrish? A. 1 had 
not—I think I met Mr. Parrish once prior to the publica¬ 
tion of the magazine. It was in the National Advisory 
Committee for Aeronautics. He introduced him- 


323 self to me and stated that he was contemplating the 
publishing of such a magazine, and I advised him— 
Q. Did he tell you the name? A. Xo, sir. 

Q. At that time you were a regular reader of Aviation? 
A. Yes. 


Q. \ T ou knew that Aviation was a McGraw-Hill publica¬ 
tion? A. Y’es; and I was a subscriber. 

Q. And when American Aviation came out you knew that 
that was associated in some way with Mr. Parrish? A. Yes. 

Q. So, naturally, there would not be any confusion in 
your mind, would there? A. Well, there wasn’t any con¬ 
fusion. 


Mr. Gerardi. That is all. 


(The witness left the stand.) 

The Court. I will hear one more witness, Mr. Rhodes. 



200 


MCGRAW-HILL. PUBLISHING COMPANY, INC., VS. 


Thereupon— C. Browning Walter was called as a wit¬ 
ness on behalf of the defendants and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 


By Mr. Rhodes: 


Q. Your full name? A. C. Browning Walter. 

Q. Your residence? A. 1539 North Taylor, Arlington, 
Virginia. 

Q. And your business? A. I own and operate the air¬ 
port news stand at the Arlington Airport, Arling- 
324 ton, Virginia. 

Q. In the operation of your news stand at the Ar¬ 
lington Airport, how many varieties of magazines do you 
sell? A. That I don’t know. I guess it is 150. 

( t ). What magazines do you sell which deal with the sub¬ 
ject of aviation? A. Aviation, American Aviation, Popular 
Aviation: I believe one of them is called Wings. Probably 
four or five. 

Q. Are you acquainted with the magazine Aviation? A. 
1 am. 


Q. For how long have you been acquainted with it? A. 
Well, I have known that there was a magazine called Avia¬ 
tion probably ten years. I have seen copies at various 
times in that ten years. 

Q. Are you acquainted with the magazine American 
Aviation? A. I am. 

Q. For approximately how long have you been acquainted 
with that magazine? A. When the magazine was first pub¬ 
lished I was operating a news stand at that time. I started 
in with it right, awav. 

Q. Have you carried it on your news stand since that 
time? A. I have. 


Q. Have you since that time regularly sold copies of both 
Aviation and American Aviation ? A. I have. 

Q. Have you ever known of anyone who has been con¬ 
fused between the two publications? A. I have not. 
325 Q. Have you ever had any complaint of any such 
confusion? A. No, sir; I have not. 

Mr. Rhodes. You may inquire. 

Mr. Gerardi. No questions. 
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(The witness left the stand.) 

The Court. You might try another one, Mr. Rhodes. 

Thereupon— Clarence E. Fleming was called as a witness 
on behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

Q. Your full name, please? A. Clarence E. Fleming. 

Q. Your residence? A. Kansas City, Missouri. 

Q. Are you just visiting in "Washington? A. Xo: 1 spend 
some time here on company business, the company that 1 
represent. 

Q. "What is your business and what company do you 
represent? A. I have the position of Assistant to the 
President and Air Mail Manager for Transcontinental and 
Western Air, Inc. 

Q. Generally and briefly, what are the duties of that posi¬ 
tion ? A. Well, the duties as Assistant to the President— 
it would take some time to enumerate all of those 
326 duties. I would say they are similar to the duties 
performed by anyone in that position with any large 
corporation. They are general, various duties. And then 
as Air Mail Manager I spend considerable time. My duties 
are in connection with the movement of the mails and 
working with the Post Office Department. 

Q. Does your work bring you into contact with others in 
the aviation industry and allied industries? A. Yes. I 
would say it brings me in contact with practically all the 
officials and supervisory employees, and many others. 

Q. Does that apply to the manufacturing as well as the 
transport part of the industry ? A. Only to a small extent 
with the manufacturing industry. 

Q. Does your work bring you into contact with govern¬ 
ment officials whose work is connected with the field of 
aviation? A. Yes. We meet nearly all of them, at least 
about Washington. 

Q. Are you acquainted with the magazine Aviation pub¬ 
lished by the McGraw-Hill Publishing Company? A. Yes. 
I can’t say the exact number of years. I would say I have 
been in this business now—this is my 14th year, and I 
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would sav it is in excess of ten years; I can remember back 
maybe ten, eleven or twelve. It is in excess of ten years. 

Q. Have you seen and read the magazine regularly dur¬ 
ing that period? A. No; I have not, regularly, not as reg- 
ularlv in recent vears. 

Q. Have you been acquainted with the magazine 
327 in recent years? A. Yes; from time to time. 

Q. How recently have you read an issue of Avia¬ 
tion or examined it? A. It would be several months back, 
to say that I had examined one. 

Q. Are you acquainted with the magazine American 
Aviation ? A. Yes; quite well. 

Q. Are you a regular reader of that magazine? A. 1 am. 

Q. Are you able to compare for us the content of the 
two magazines? A. Well, I can only express my opinion 
as I have formed it. 

Q. Give it to us as a result of your occupation? A. The 
reason I read and subscribe to American Aviation is be¬ 


cause it, in my opinion, carries the hot news, we will say, 
up to date news, of the industry, and the happenings around 
Washington in the industry, and particularly in connection 
with the Civil Aeronautics Authority, which is a new gov¬ 
ernment agency which has just been in existence a little 
over a year, now, since a year ago last August. But of 
course we must keep up to date with all the things that are 
transpiring over there, and I find it supplies me with the 
information, a more considerable amount of business in¬ 
formation. That is just briefly outlining it. 

The other magazine, Aviation, I would say to a large ex¬ 
tent has technical matters. It is a larger magazine. 
328 Possibly 1 might say that the articles are a little 
more mature, a little more heavy, and of a different 
class entirely, although it does carry some items that would 
be practically the same, news items or information about 
the. industry and happenings within the industry. 

Q. Has there even been in your mind any confusion be¬ 
tween the two publications, either as to identity or their 
source ? 


Mr. Gerardi. Your Honor, that is covering pretty broad 


ground. 


Mr. Rhodes. Has he ever been confused ? I will be glad 
to re-phrase it that way. 
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Bv Mr. Rhodes: 

Q. Have you ever been confused between the two publi¬ 
cations, either as to their identity or their source? A. Xo; 
not in the least. 

Q. Have you ever known of anyone who was so confused? 
Have you ever known anyone who was confused between 
the to publications either as to their identity or their 
source? A. I have not. 

Mr. Rhodes. You may inquire. 

Mr. Gerardi. Xo questions. 

(The witness left the stand.) 

The Court. What would you prefer to do with reference 
to arguing in this case? Do you wish to argue it at the 
conclusion of the testimony, or do you wish to prepare 
briefs and have it argued later on? 

Mr. Rhodes. 1 would be glad to abide by the court’s 
decision on that. 

329 The Court. If you argue it 1 would want the 
briefs at the time of the argument. I would not 
want an argument and then have to wait a month to get 
briefs on it. 

Mr. Allen. I would prefer to submit it on briefs, with a 
brief statement, about a five-minute statement, to cover 
some of the questions that have been asked in regard to 
what we are complaining about. 

The Court. How much longer will the ease take? 

Mr. Rhodes. I have three or four short witnesses to 
hear in the morning, plus the conclusion of the cross ex¬ 
amination of Mr. Parrish. 

The Court. Do you think you will have any rebuttal ? 

Mr. Allen. I doubt it, your Honor. 

The Court. We will adjourn until 10 o’clock tomorrow 
morning. 

(Whereupon, at 3:25 o’clock p. in., the court adjourned 
until tomorrow, Friday, December S, 1939, at 10 o’clock 
a. m.) 
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330 Transcript of Proceedings 

Volume 3 

Filed February 8, 1040 

# « # 

'Washington, D. C. 

Friday, December S, 1030. 

The trial of the above-entitled cause was resumed before 
Mr. Justice Jennings Hailey in Civil Division No. 5 at 10 
o’clock a.m., pursuant to adjournment on yesterday. 

Appearances: 

On behalf of the plaintiff: 

C. R. Allen, Joseph A. Gerardi. 

On behalf of the defendants: 

Rhodes, Klepinger & Rhodes By Cooper B. Rhodes, 
Robert F. .Klepinger. 

331 P roceed ings 

The Court. You may proceed. 

Mr. Rhodes. If I may have the permission of the court 
and the consent of counsel to do so, T would like to call at 
this time two additional witnesses before putting Mr. Par¬ 
rish back oil the stand. 

The Court. How long do you think it will take to finish 
this case? 

Mr. Rhodes. If your Honor please, I will not take more 
than another 15 minutes to complete the witnesses I have 
to,offer. Then Mr. Parrish will go back on the stand for 
further cross examination, and unless one or two others of 
these short witnesses show up that I had hoped for, but 
who have not appeared yet—I understand they are en¬ 
gaged in some other matter this morning—unless they ap¬ 
pear, that will be all of my case. 

Mr. Allen. I have only about two questions to ask Mr. 
Parrish. 

Thereupon—Louis R. Inwood was called as a witness on 
behalf of the defendants and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 
By Mr. Rhodes: 

Q. What is your full name? A. Louis R. Inwood. 

Q. And your residence? A. Hvattsville, Maryland. 

Q. Where is your place of business? A. My place 

332 of business is in the Commerce Building, Washing¬ 
ton, D. C. 

Q. What is your occupation or connection with the De¬ 
partment of Commerce? A. I am assistant executive offi¬ 
cer of the Air Safety Board of the Civil Aeronautics Au¬ 
thority. 

Q. How long have you been so connected? A. I have 
been so connected since the organization of the Air Safety 
Board, August 22, 1938. 

Q. Where were you prior to that time? A. I was an 
examiner in the Interstate Commerce Commission, Bureau 
of Air Mail. 

Q. Have you had any prior connections which brought 
you in contact with the field of aviation? A. For over 15 
years previous to that I was associated directly in the in¬ 
dustry as pilot, small manufacturer, operator of a school, 
and head of a trade association, an aviation trade asso¬ 
ciation. 

Q. Have your experience and work brought you in con¬ 
tact with many persons connected with the aviation indus¬ 
try generally? A. It has, consistently. 

Q. Mr. Inwood, are you acquainted with the magazine 
Aviation published by the McGraw-Hill Publishing Com¬ 
pany? A. I am. 

Q. How long have you been acquainted with that maga¬ 
zine? A. I would say, approximately 15 years or more. 

Q. Have you been a reader of that magazine? A. Off 
and on. 

333 Q. Are you acquainted with the magazine Ameri¬ 
can Aviation published by American Aviation As¬ 
sociates, Inc.? A. I am. 

Q. How long have you been acquainted with that maga¬ 
zine? A. Ever since its original publication. 

Q. Have you been a reader of that magazine since then? 
A. I have. 
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Q. Will you tell us what distinction, if any, or differences 
vou have noticed between the two magazines? A. Avia- 
tion magazine is a trade publication of the engineering type, 
similar to the other McGraw-Hill publications, technical 
in nature—I mean, many of the others. McGraw-Hill has 
magazines in other fields of aviation. They are all pretty 
much similar in that respect. They cater to engineering 
and research articles, articles of interest to the industry 
from an editorial or technical standpoint— 

Mr. Allen. 1 object, your Honor. That is not an answer 
to the question. 

The Witness. I am sorry. 

Mr. Rhodes. 1 thought that the witness was just ex¬ 
plaining his answer. I think he is back on the track now. 

The Court. Yes. Proceed. 

The Witness. Aviation magazine has principally tech¬ 
nical articles. 

Bv Mr. Rhodes: 

Q. As compared with that, tell us about American Avia¬ 
tion. A. American Aviation, I would say, resembles more 
closely a newspaper. In other words, it uses the newspaper 
style of set-up and is almost entirely consisting of 
334 news of the industry. 

Q. Have you ever been confused between the two 
publications, either as to their identity or their source? A. 
I never have. 

Q. Have you ever known anyone who was so confused? 
A. I have not. 

Mr. Rhodes. You may inquire. 

Cross Examination 
By Mr. Allen: 

Q. Just one question. Mr. Inwood, when did you last 
see the magazine American Aviation or the magazine Avia¬ 
tion? A. I would say that this past year both magazines 
regularly go over my desk. The Air Safety Board sub¬ 
scribes to both publications, and they are regularly routed 
over my desk, as well as my immediate superior’s. 

Q. In your 15 years’ knowledge of Aviation as a maga¬ 
zine published by the McGraw-Hill Publishing Company 
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have you noted that it also contains news items? A. Yes; 
it contains some news items. 

Mr. Allen. That is all. 

(The witness left the stand.) 

Thereupon— Samuel J. Solomon was called as a witness 
on behalf of the defendants and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Rhodes: 

335 Q. Your full name? A. Samuel J. Solomon. 

Q. And your residence? A. Silver Spring, Mary¬ 
land. 

Q. And your business? A. I am manager of the Wash¬ 
ington Airport and vice-president of the Washington Air¬ 
port Corporation. 

Q. How long have you been so connected? A. About six 
and a half years. 

Q. Do you have any other connection with any aviation 
industry or business? A. Yes; I am vice-president of the 
Boston & Maine Airways. 

Q. How long have you been connected with that organiza¬ 
tion? A. Since it was organized, August 9, 1933. 

Q. Do your work and business bring you into contact 
with many people connected with the aviation industry 
generally? A. Yes; a great many. 

Q. Are you acquainted with the magazine Aviation? A. 
I am. 

Q. How long have you been acquainted with it? A. I 
should say, for the full term of my aviation connections, 
six or seven years. 

Q. Are you acquainted with the magazine American Avia¬ 
tion ? A. I am. 

Q. How long have you been acquainted with that? A. 
Since its first issue. 

Q. Have you been a reader of both publications? 

336 A. Yes. 

Q. Do you subscribe to either? A. I subscribe to 

both. 

Q. Have you ever been confused between the two pub¬ 
lications, either as to their identity or their source? A. I 
have not. 
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Q. Have you ever known anyone who has been so con¬ 
fused? A. No. 

Mr. Rhodes. You may inquire. 

Mr. Allen. No cross examination, your Honor. 

(The witness left the stand.) 

Mr. Rhodes. We will now submit Mr. Parrish for fur¬ 
ther cross examination. 

Thereupon—Wayne W. Parrish, a witness previously 
called and sworn, resumed the stand and testified further 
as follows: 

Mr. Rhodes. If your Honor please, if I may have the 
court’s permission and the consent of counsel 1 would like 
to ask Mr. Parrish one question which I should have asked 
him previously on direct examination and which I over¬ 
looked. 

The Court. If it is a question that your overlooked, 
vou may ask it. 

Direct Examination 

By Mr. Rhodes: 

J 

Q. You heard the testimony of Mr. Stubblefield regarding 
the incident of the luncheon at the National Press Club. 
I would like to have you tell the court what you know about 
that incident. A. The luncheon was arranged by 
337 Mr. Stubblefield to acquaint writers, newspaper peo¬ 
ple, with some of the new personnel of the newlv- 
created Civil Aeronautics Authority. Mr. Stubblefield was 
kind enough to invite myself and Mr. Brookover who at 
that time was my business manager. There were about 25 
or 30 persons at the luncheon which was held in the Na¬ 
tional Press Club. It was a very informal gathering, and 
there were no speeches, but each person was asked to rise 
and give his name and his connection. The first few per¬ 
sons did that rather solemnly, but someone started a series 
of jokes—in other words, each person that got up gave 
some facetious wisecrack or something to get a laugh, and 
it finally came my turn to give my name and connection. 
This luncheon took place within two or three months of 
the filing of the suit by McGraw-Hill. Since we had pub- 
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lished the story of the suit, the suit was the subject of 
considerable discussion around Washington, and since Mr. 
Stubblefield was connected with Aviation and Mr. Sayre, 
who at that time was connected with Aviation, was pres¬ 
ent, I thought it would be an amusing thing and 1 would 
get a laugh by rising and saying, “Wayne W. Parrish, Avi¬ 
ation—I mean, American Aviation, Magazine.” Everyone 
laughed and everyone evidently got the joke except Mr. 
Stubblefield—either that or he attempted to distort the 
character of the entire affair. 

Mr. Rhodes. That is all. Thank you. 

Cross Examination 
By Mr. Allen: 

Q. Was it not a fact that you identified yourself as con¬ 
nected with Aviation Magazine? A. T didn’t get 
338 out the entire word “Aviation.” It was delib¬ 
erately done so as a joke, just in that way—“Wayne 
Parrish, Aviation—I mean, American Aviation.” And of 
course the joke went over pretty well. 

Q. Would it not be natural, if it were a joke, that you 
would have premeditated what you were going to say ? A. 
It was premeditated. It was in no sense whatever a slip. 
It would be quite ridiculous that as editor of American 
Aviation I would ever make such a slip. 

Q. How soon prior to May, 1937, or how much before 
May 1937, did you see the magazine known as Aviation, of 
the McGraw-Hill Publishing Company? A. My first real 
association with the word “Aviation” came in the summer 
of 1935. I had known of such a publication prior to that, 
but I could not say that I was a reader of it until the sum¬ 
mer of 1935. 

Q. That was the McGraw-Hill Publication? A. Yes. 

Mr. Allen. Cross examination closed. 

(The witness left the stand.) 

Mr. Allen. May I have about ten minutes, your Honor? 

The Court. Yes. 

Mr. Allen. I would like to save about three minutes in 
which to reply. 
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Mr. Rhodes. I would not want to be restricted to that 
short an argument. I will be guided by your Honor’s feel¬ 
ing in the matter. 

The Court. I understood that counsel wanted to submit 
briefs. 

339 Mr. Allen. Yes; I just want to go over this— 

The Court. If you wish to go over it, I do not 
see the need of it if you want to submit briefs. 

Mr. Allen. I thought yesterday your Honor was will¬ 
ing— 

The Court. I am still willing, but I do not think it is 
necessary. 

Mr. Allen. I am satisfied not to take your Honor’s time, 
if that is your wish. I will submit briefs. 

The Court. I do not think an oral statement will do any 
good now, because you will have the substance of it in 
the brief anyway. 

Mr. Rhodes. That is satisfactory to me. I have a little 
documentary evidence to go in. Your Honor has before 
you our Defendants’ Exhibit for identification Xo. 1, which 
I want to offer in evidence at this time. It is a copy of 
the plaintiff’s letterhead. 

The Court. I will admit it. 


(Copy of plaintiff’s letterhead, previously marked for 
identification as Defendants’ Exhibit Xo. 1, was received 
in evidence.) 


Mr. Rhodes. And I also wish to offer a group of publica¬ 
tions of the United States Patent Office showing certain 
trade-marked registrations, which I offer as Defendants’ 
Exhibits 7 to 17. 1 have spoken to Mr. Allen about this 
previously and he has stated that he would raise no ques¬ 
tion about the fact that they are not certified. 

Mr. Allen. I make no objection to them as being “soft” 
copies and not certified, but I do object that they have no 
bearing on this case. 

I am not clear in my notations as to which one of 
340 the exhibits your Honor did not accept. I tried to 
make a note at the time. 

The Court. I think there was one. 

Mr. Allen. I thought there were two that were not ac¬ 
cepted, and you reserved your decision on those that were 
in dispute, and the others went in. 
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Is Wednesday time enough for the briefs, your Honor? 
The Court. Yes. Do you want to argue afterwards or 
not? 

Mr. Allen. I am satisfied to file a brief. 

The Court. I will decide it on the briefs. 

Mr. Rhodes. That is satisfactory to me, your Honor. 

(Whereupon, at 10:30 o’clock a. m., the trial of the above- 
entitled cause was concluded.) 

341 Order 

Filed February 15 1940 

• * • 

By consent of the parties hereto, it is this 15th day of 
February, 1940; 

ORDERED that the original exhibits in this cause, as 
designated by attorney for appellant, be transmitted to the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

JENNINGS BAILEY 
J ust ice 

I consent 

CHAS. R. ALLEN 
Attorney for Plaintiff 

I consent 

COOPER B. RHODES 
Attorney for Defendants 

342 Memorandum Opinion of Court 

Filed January 3 - 1940 

♦ # * 

The title “Aviation” had been used by the plaintiff’s 
predecessor in title as the name of its magazine since the 
year 1923, and in 1926, this title was registered as a trade 
mark in the Patent Office. The plaintiff has also for many 
years used a slogan or sub-title containing the word 
“American”. 

In 1937, the defendant began the publication of a maga¬ 
zine entitled “American Aviation”. The plaintiff has 
brought suit for the infringement of its registered trade 
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mark, of its common law trade mark, and for unfair com¬ 
petition. 

I cannot see that in itself the use of the title “Ameri¬ 
can Aviation” is an infringement of the plaintiff’s trade 
mark. The printed titles upon the two magazines are quite 
different, and sufficiently so to indicate the difference to 
any one wishing to buy either. The plaintiff’s slogan or 
sub-title is printed on the magazine cover in type much 
smaller than the main title “Aviation”, and it is not likely 
that many purchasers ever read the sub-title. Of course 
a careless purchaser might overlook the distinction, but the 
purchasers of these magazines are a limited and discrimi¬ 
nating class. 

I find that there has been no infringement of plaintiff’s 
trade mark, nor unfair competition on the part of the de¬ 
fendant. 

JEXXIXGS BAILEY 
J ust ice. 


343 Findings of Fact and Conclusions of Law 

Filed January 10 1940 

# # # 


Findings of Fact 

This cause having come on for final hearing at this term, 
on issues made by the pleadings filed herein by the parties 
to this cause, the Court, after hearing the evidence adduced 
by the respective parties hereto, makes the following find¬ 
ings of fact: 

1. That the plaintiff, McGraw-Hill Publishing Company, 
is a corporation organized and existing under the laws of 
the state of Xew York, having its principal place of busi¬ 
ness at 330 West Forty-second Street, Xew York, Xew* 
York. 

2. That the defendant, American Aviation Associates, 
is a corporation doing business in Washington, D. C., and 
Harrisburg, Pennsylvania; that the defendant Wayne W. 
Parrish is a resident of the District of Columbia and is 
President of the defendant corporation. 
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3. That the plaintiff has, for a number of years, pub¬ 
lished a magazine entitled and known as “Aviation”, which 
it acquired in 1929 by purchase and transfer from plain¬ 
tiff's immediate predecessor in ownership, Aviation Pub¬ 
lishing Corporation; that prior to 1929 said magazine had 
been published for a number of years by plaintiff’s prede¬ 
cessors under the names and titles “Aviation”, “Aviation 
and Aeronautical Engineering”, and “Aviation and Air¬ 
craft Journal”; that the plaintiff’s magazine is a high- 
class publication dealing with the subject of aeronautics; 
that the plaintiff’s magazine is published once a month 
and is sold by annual subscription at the rate of three dol¬ 
lars per year and on news stands for thirty-five cents 
344 per copy. 

4. That the defendant corporation, in June, 1937, 
began the publication of its magazine, “American Avia¬ 
tion”, which is published twice each month and is sold by 
annual subscription at the rate of three dollars per year 
and on news stands for fifteen cents per copy; that the de¬ 
fendants’ magazine is a high-grade publication containing 
news pertaining to aviation. 

5. That the plaintiff and its predecessors have, for many 
years, printed and displayed in small type on its maga¬ 
zine covers, its letterheads, and elsewhere, the slogans, 
“The Oldest American Aeronautical Magazine” and “The 
Oldest American Aircraft Magazine”; that the defendant 
corporation has printed and displayed in small type on its 
magazine covers, its letterheads, and elsewhere, the slogan, 
“The Independent Voice of American Aeronautics”. 

6. That on January 10, 1928, the plaintiff’s immediate 
predecessor, Aviation Publishing Corporation, registered 
in the United States Patent Office, under the Act of Con¬ 
gress approved February 20, 1905 (33 Stat. 724 et seq.), 
the trade mark “Aviation” for use on its said publication; 
that by an assignment dated April 8, 1929 and recorded in 
the Patent Office on April 24, 1929, ownership of said reg¬ 
istered trade mark was transferred to the plaintiff cor¬ 
poration. 

7. That the two publications involved in this litigation 
are purchased and read by a limited and discriminating 
class of readers; that comparatively few copies of each 
magazine reach their readers through news stand sales, and 
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most of the circulation of each of these magazines is 
through mail subscription; that there has been no substan¬ 
tial confusion between the two publications on the part of 
subscribers or readers thereof, there being no evidence of 
actual confusion on the part of any news stand pur- 
345 chaser or subscriber. 

8. That the two publications are not similar in 
cover design, format, general appearance, or content; that 
although each of the two magazines is designed to appeal 
to, and does appeal to, part of the reader group reached by 
the other magazine, each meets a demand and fills a need 
not met or filled by the other magazine; that although the 
plaintiff’s magazine contains a small news section, it is 
principally devoted to feature articles on technical sub¬ 
jects pertaining to aeronautics, whereas the defendants’ 
magazine is primarily a news magazine and reports detailed 
news which the plaintiff does not cover or report in its mag¬ 
azine. 

9. That the title “Aviation” is descriptive of the con¬ 
tents of the plaintiff's magazine. 

10. That the word “Aviation” has been used, for a num¬ 
ber of years, by other magazine publishers as a dominant 
and descriptive part of the titles for their magazines which 
have been sold and distributed in the United States. 

11. That the defendants have acted in good faith in pub¬ 
lishing and circulating their magazine, have not attempted 
to defraud the plaintiff or deceive the public, and have not 
been guilty of unfair competition. 

Conclusions of Law 

Based upon the foregoing findings of fact, the Court 
states its conclusions of law as follows: 

1. That there has been no infringement of plaintiff’s 
trade mark by the defendants. 

2. That the plaintiff is not entitled to the relief prayed 
in its bill of complaint. 

3. That the bill of complaint should be dismissed. 

JENNINGS BAILEY 

Justice 
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346 Judgment 

Filed January 10 1940 

• # # 

This cause having come on for final hearing upon the 
issues made by the pleadings filed herein and the evidence 
adduced by the parties hereto, and the Court having made 
findings of fact and stated conclusions of law, which have 
been filed herein, it is by the Court this 10th day of Janu¬ 
ary, 1940, 

ADJUDGED, That the bill of complaint filed herein by 
the plaintiff be, and the same is hereby, dismissed, with 
costs to be taxed against the plaintiff. 

JENNINGS BAILEY 

Justice 


C e rt i fir a tr- Attenda nee W it n esses 

Bailed January 16 1940 

# * * 

I, Cooper B. Rhodes, Attorney of Record in above-en¬ 
titled cause, do hereby certify that the following-named 
persons attended court as witnesses on behalf of defen¬ 
dants, the number of days set opposite their names, to wit: 


John S. Wynne 1 

William P. Redding 2 

Samuel Solomon 1 

Louis Inwood 2 

Arthur I. Ennis 1 

C. B. Walters 1 

John M. Rogers 1 

Clarence Fleming 1 


COOPER B. RHODES 

Attorney for defendants. 


•Tanuary 16, 1940. 
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347 Notice of Appeal 

Filed January 20 1940 

* * * 

Notice is hereby given this 20th day of January, 1940, 
that McGraw-Hill Publishing Company, Inc., the plaintiff, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 10th day of January, 1940 in favor of de¬ 
fendants against said plaintiff. 

CHAS. R. ALLEN 
A tto rn ey for McGraw-Hi ll 
Publishing Company, Inc . 


Memorandum 

January 24 1940 

Bond on Appeal for $250.00—filed. 
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Assignment of Errors 
Filed February 13 1940 


Comes now the plaintiff, by its attorneys, and assigns the 
following errors as having been made by the Court herein. 

1. The Court erred in finding that the two magazines are 
purchased and read only by a limited and discriminating 
class of readers, and that comparatively few copies of each 
magazine reach their readers through newsstand sales. 

2. The Court erred in finding that there had been no sub¬ 
stantial confusion as to the origin of the magazine “Ameri¬ 
can Aviation” and “Aviation.” 

3. The Court erred in finding that there was no evidence 
of confusion on the part of any subscriber. 

4. The Court erred in finding that the two magazines are 
not similar in cover design, format, general appearance or 
content. 
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349 5. The Court erred in finding that the defendants’ 
magazine meets a demand and fills a need not met 

or filled by the plaintiff's magazine. 

6. The Court erred in finding that the news section of 
plaintiff’s magazine is small. 

7. The Court erred in finding that the plaintiff's maga¬ 
zine is principally devoted to feature articles and techni¬ 
cal subjects. 

8. The Court erred in finding that the defendants’ maga¬ 
zine reports detailed news which the plaintiff’s does not 
cover or report in its magazine. 

9. The Court erred in finding as a fact that the mark 
“Aviation” is descriptive for plaintiff’s magazine. 

10. The Court erred in finding that the defendants acted 
in good faith in publishing and circulating their magazine. 

11. The Court erred in finding that the defendants have 
not attempted to defraud the plaintiff or deceive the public. 

12. The Court erred in finding that the defendants have 
not been guilty of unfair competition. 

13. The Court erred in including in its findings of facts, 
findings not justified by the said Court’s opinion. 

14. The Court erred in holding that the use of the title 
“American Aviation” is not an infringement of the plain¬ 
tiff’s trade mark “Aviation.” 

350 15. The Court erred in holding that the printed 
titles of the two magazines are so different as to 

avoid confusion. 

16. The Court erred in holding that the readers of the 
two magazines are limited to a discriminating class of 
readers. 

17. The Court erred in finding and concluding that there 
has been no infringement of plaintiff’s trade mark by the 
defendants. 

18. The Court erred in holding that there has been no 
unfair competition on the part of the defendants. 

19. The Court erred in failing to find and conclude as a 
matter of law, that the plaintiff was entitled to have its 
trade mark protected from invasion or simulation by the 
defendants. 

20. The Court erred in denying an injunction as prayed 
in the Bill of Complaint. 
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21. The Court erred in denying plaintiff the relief prayed 
in the Bill of Complaint. 

22. The Court erred in denying any relief to the plain¬ 
tiff. 

23. The Court erred in dismissing the Bill of Complaint. 


CHAS. R. ALLEN 
Attorney for Appellant 


351 Appellant's Designation of Reeord on Appeal 

Filed February 8 -1940 

• • # 


The clerk will include in the record on appeal in this case 
the following: 

1. The Bill of Complaint and Exhibits attached thereto, 
namely, Plaintiff’s Exhibits E and E 1 . 

2. Answers to Bill of Complaint. 

3. Depositions of the witnesses, S. Paul Johnston, George 
Newbold, and Leslie E. Neville, taken at New York, com¬ 
prising the index pages and from pages 1 to 189, inclusive, 
and 208-208a, thus eliminating pages 190 to 207, inclusive, 
and Plaintiff's Exhibits F to V 1 , inclusive—with the ex¬ 
ceptions of L-L 1 , S :l and S 4 , which were ruled out by the 
Court below—and Defendant’s Exhibit 1. 

4. It is requested that of the above group of exhibits, the 
following exhibits of Plaintiff be reproduced in the tran¬ 
script, namely, 

352 Exhibit F 

“ H 1 (All matter above central picture). 

“ J (All matter above “Mass production etc.”) 

“ M (Page 2, under “Suit,’’ the last of the article 
beginning line 23 from bottom first column with 
“The McGraw-Hill bill # *” to “hold this con¬ 
tention” the entire 26 lines of the second col¬ 
umn of the same page.) 

“ P 1 (Envelope) 
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Exhibit Q 
“ Q 1 

“ Q J 
“ R 


“ Qi 



“ S' s 


“ yi 


(Clipping Bureau heading and last six lines of 
newspaper clipping beginning with “according 
to” and ending with “of this year.’’) 

(Clipping Bureau heading down to and includ¬ 
ing second full paragraph of newspaper clip¬ 
ping.) 

(Clipping Bureau heading down to and includ¬ 
ing third full paragraph of newspaper clip¬ 
ping.) 

(2 letters) 

(Envelope) 

(Envelope) 

(Letter) 

(The three letters only) 

(Letter of two sheets only) 


5. Transcript of Proceedings and Evidence, Vol. 1, Vol. 
2, Vol. 3, Plaintiff’s Exhibits \Y and W 1 , and Defendants’ 
Exhibits 2 to 17, inclusive. 

353 6. Opinion of Court. 

7. Findings of fact and conclusions of law. 

8. Judgment. 

9. Certificate attendance of witnesses. 

10. Memorandum of motion of appeal and bond. 

11. Assignment of Errors. 

12. This designation. 


CHAS. R. ALLEN 
Attorney for Appellant 

Service acknowledged this 8th day of February, 1940. 

COOPER B. RHODES 
For Rhodes, Klepinger <£ Rhodes 

354 District Court of the United States 

for the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 353, both inclu¬ 
sive, to be a true and correct transcript of the record, ac- 


220 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 67466 in 
Equity, wherein McGraw-Hill Publishing Co., Inc., is Plain¬ 
tiff and Americal Aviation Associates, Inc., et al., are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 23rd day of February, 1940. 

CHARLES E STEWART, 

Clerk , 

By CHAS B COFLIN, 

(Seal) Assistant Clerk. 

355 Endorsed: Filed Feb 13 1940 Charles E Stewart, 
Clerk 

Endorsed: Liber A139 page 56 United States 
PI a i n t i ff ’$ Exit ibit F. 11 / 28/39 ss. 

Assignment 

WHEREAS, Aviation Publishing Corporation, a cor¬ 
poration of the State of Xew York, carrying on business in 
the City, County and State of Xew York, has adopted and 
used in its business a trade mark which is registered under 
the number 237,554, dated January 10, 1928, in the United 
States Patent Office; 

AXD WHEREAS, McGraw-Hill Publishing Company, 
Inc., a corporation organized and existing under the laws 
of the State of Xew York and having an address at 36th 
Street and Tenth Avenue, City, County and State of Xew 
York, is desirous of acquiring said mark: 

XOW, THEREFORE, to all whom it may concern: 

BE IT KXOWX that for and in consideration of the 
sum of One Dollar (^1.00), and other good and valuable 
consideration, the receipt of which is hereby acknowledged, 
the said Aviation Publishing Corporation by these presents 
does sell, assign and transfer unto the said McGraw-Hill 
Publishing Company, Inc., the entire right, title, and inter¬ 
est in and to the said trade mark and the registration 
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thereof, No. 237,554, together with the good-will of the busi¬ 
ness in connection with which the said mark is used. 

AVIATION PUBLISHING- CORPORATION 
By JAMES H. McGRAW, JR. 

Treasurer 

Attest: 

C. W. THOMPSON 
(Seal) Secretary. 

356 Endorsed: Recorded Transfers of Patents U. S. 

Patent Office Apr 24 1929 Liber A139 page 56 Thomas 
E. Robertson Commissioner of Patents 

Endorsed: Liber A139 page 57 

State of New York 

County of New York, ss.: 

On this 8th day of April 1929, before me personally came 
J. H. McGraw, Jr. to me known, who being by me duly 
sworn, did depose and say that he resides in New York 
Citv. 

that he is the Treasurer of Aviation Publishing Corpora¬ 
tion, the Corporation described in and which executed the 
above instrument; that he knows the Seal of said Corpora¬ 
tion; that the Seal affixed to said instrument is such Cor¬ 
porate seal; that it was so affixed by order of the Board 
of Directors of said Corporation, and that he signed his 
name and the name of said Corporation thereto by like 
order. 


(Seal) 


H. E. BEIRUE 
Notary Public. 
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358 The McGraw-Hill bill of complaint states that that 
company has spent $50,000 in the last three years 
trying to build up the magazine Aviation. In the publish¬ 
ing industry Aviation has always been regarded as a heavy 
money loser for the McGraw-Hill company. 

American Aviation Associates, Inc., issued the following 
statement regarding the suit: 

‘‘Naturally we will fight to the limit this attempt by a 
large corporation, to which aviation is only a side interest, 
to put American Aviation out of the way. Before starting 
this venture, the publishers consulted competent legal talent 
and also found that the title was clear at the U. S. Patent 
Office. The term ‘aviation’ represents an industry and can¬ 
not be considered the private property of one company. 

“We have made every effort from the very start to pio¬ 
neer a new field of aviation news reporting and to avoid imi¬ 
tating in any manner or style any existing aeronautical pub¬ 
lication. The wholehearted acceptance of our magazine 
within the industry is one very apparent reason for the ac¬ 
tion by the plaintiff. It is interesting to note that five 
months after the first issue of American Aviation appeared, 
Aviation began imitating our news reporting by opening up 
an extensive news section in its magazine. 

“Although other publications have used the wmrd ‘avia¬ 
tion’ in their titles, and although the trade mark Aviation 
was not registered until 1928 despite the fact that it had 
been used by predecessor companies since 1916, this is ap¬ 
parently the first action McGraw-Hill has taken against an¬ 
other publication for such use. 

“We consider the charge that there is ‘confusion’ by 
readers with regard to the two publications absurd and 
are fully confident that the courts will uphold this conten¬ 
tion.” 
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360 Plaintiff’s Exhibit Q-2 11/28/39 LSS 

Press Clipping Bureau 
New York N. Y. 

Clipping From 

Montgomery (Ala.) Advertiser 
April 17, 1938 

South Called Logical Region For Manufacturing Airplanes 

A challenge to the South to assume leadership of air in¬ 
dustry “because of the nearness of raw materials (alum¬ 
inum) and abundance of power,” by one speaker, and a 
prediction of “decentralization of the industry and move¬ 
ment southward” by another gave the aviators assembled 
yesterday for the closing session of the Southeastern Air 
Conference food for thought before returning to their homes 
in 16 States. 

C. E. Woolman, general manager of Delta Air Line, talk¬ 
ing generally about operation of a Southern air line, pre¬ 
dicted the migration of industry, and Wayne Parrish, editor 
of Aviation Magazine, issued the challenge that this region 
takes the leadership. 

Pointing out that the long hops between small centers of 
population were that “only real difference” between op¬ 
eration of airlines in the South and the North, Woolman 
said that the “handicaps would make the aviation industry 
(in the South).” lie said that in the East air service meant 
hours saved, while in the South days are saved by fast 
transportation.” He added, “and speed is all we have to 
sell. ’ ’ 
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Plaintiff's Exhibit Q 11/28/39 LSS 
Press Clipping Bureau 
157 Chambers Street, New York 


Clipping From 
Washington Herald 
Oct. 29 1937 


Joe: Here is a clear case of confusion by the Clipping 
Bureau Washington Daily Merry-Go-Round (Trade Mark 
Registered) By Drew Pearson and Robert S. Allen 

According to “American Aviation,” a total of 3S,753 
passengers entered the United States from abroad via air¬ 
planes in the first six months of this year. 

Plaintiff's Exhibit Q-l 11 / 28/39 LSS 
Press Clipping Bureau 
New York N. Y. 

Clipping From 
Mobile (Ala.) Press 
April 16, 1938 

South Is Urged To Build Planes 

Two Main Raw Materials Available; U. S. Warned To 

Speed Development 

Montgomery, Ala., April 16.—(AP)—Southeastern avia¬ 
tors pondered today a description of America’s commercial 
and military aviation as the world’s finest and a warning 
that unless reseiircli and airport development kept pace the 
future might present a vastly different picture. 

Meanwhile, Wayne W. Parris, Aviation Magazine editor, 
suggested in a paper prepared for the southeastern avia¬ 
tion conference that the southern states assume national 
leadership in airplane manufacture as an approach to an 
“entirely new economic life,” asserting that “what the 
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automobile did for Michigan, the airplane can do for the 
South.” 

Endorsed back page 360: Filed Feb. 13, 1940, Charles 
E. Stewart, Clerk 

361 Endorsed: Filed Feb 13 1940 Charles E. Stew¬ 
art, Clerk 

Plaintiff's Exhibit R 2 [tapers 11/28/30 LSS 

August 23, 193S 

Captain Alfred Instone, 

52-54 Leadenhall Street, 

London, England. 

Dear Sir: 

We have just received a book entitled “Early Birds” 
mailed bv vou to “The Editor, ‘American Aviation,’ New 
York, U.’S.* A.” 

We would like to ascertain from vou whether vou in- 

* • 

tended to send this copy to American Aviation, published 
by American Aviation Associates, Washington, D. C., or to 
Aviation, published by the McGraw-Hill Publishing Com¬ 
pany, Inc., 330 West 42nd Street, New York City. 

Please address your reply to this letter to the under¬ 
signed. 

Very truly yours, 

E. MURRAY 

362 Telephone: Royal 2644 (4 lines) Aviation file 

From Captain Alfred Instone, J.P. 

52-54, Leadenhall Street, London, E. C. 3. 

Sept. 2nd 1938 

E. Murray Esq., 

McCraw Hill Publishing Co. Inc. 

330 West 42nd St. New York. 

Dear Sir, 

I have to thank you for your letter of the 23rd ult. and 
am sorry the sending of my book “EARLY BIRDS” 
should have caused any confusion. 
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So as to remedy any misunderstanding, I shall be glad 
if you will keep the book I sent you for your own personal 
use and any review you care to publish with regard to same 
in your journal, and I am sending through your goodself 
another copy by this mail, which I shall be glad if you will 
hand to your contemporary—“American Aviation” (Wash¬ 
ington). I thought by sending you the further copy per¬ 
sonally, you could put the matter right. 

With thanks in advance. 

Yours faithfully, 

A. IXSTONE 

I shall be glad to have copies of any publication in which 
a reference to the book is made. 


Advertising 

PACKARD BUILDING 




BEST COPY AVAILABLE 





WESTERN AIR BXPRE8S CORPORATION 

OINIRAL TRAFFIC OFFICES 
■OS W. SIXTH STRirr. LOS A NO ELKS, CAUF. 
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366 Plaintiff's Exhibit S-5 11/28/39 LSS 

Endorsed: Filed Feb. 13 1940 Charles E. Stewart, 
Clerk 

George Switzer, Designer and Merchandising Consultant 

on Products, Packaging, Advertising, Transportation, 

Properties, Equipment, 336 Central Park West, New York 

Citv. Riverside 9-7124 
•> 

Mr. Paul Johnson, Editor American Aviation, 

McGraw Hill Publishing Co., 

330 West 42nd Street, New York City 

Dear Mr. Johnson: 

I believe you will be interested in an exhibition I have 
designed at Rockefeller Center which is considered one of 
the most successful yet held there. 

It is the Seventeenth Annual Exhibition of the Art Di¬ 
rectors, showing the best advertising art of the past year. 
It is at the mezannine galleries of the International Build¬ 
ing on Fifth Avenue. It is staged on the idea, “Look be¬ 
hind the scenes”. It will be easy to find as it dominates the 
place. 

Ten of New York’s prettiest models wall act as informal 
hostesses. Some aspect of advertising in the making will 
be recreated each day. The exhibition lasts from April 
2nd to the 23rd and I hope you get to see it. 

Sincerely, 

GEORGE SWITZER 

j 

April 5, 1938 


23S 


MCGRAW-HILL PUBLISHING COMPANY, INC., VS. 


367 


S-6 


American Aviation, Earle Building, Washington, D. C. 

November 14, 193S 

Mr. Earl Herring, Gen. Mgr. 

Airplane Parts & Supplies, Inc. 

6235 San Fernando Road 
Glendale, California 

Dear Mr. Herring: 

We are in receipt of your letter of November 12th, re¬ 
ceived this morning advising that your proposed advertis¬ 
ing was intended for Aviation magazine instead of our pub¬ 
lication. 

As we had not heard from you, and publication of the 
advertisement in November 1 issue was an oversight on our 
part in view of our instructions from you, we went ahead 
and placed the ad in our November 15 issue which has 
already gone to press. 

I am sorry for this mix-up and I believe you would find 
American Aviation to be a highly desirable medium for 
your use, in view of the fact that because of our live news 
coverage, we have the greatest “reader interest” in the 
field of aviation publications. 

T hope that you will find it possible to reconsider your de¬ 
cision not to use American Aviation and shall look forward 
to hearing from you soon. 


Yours verv trulv, 

w % 7 


signed LYLE A. BROOKOVER 

LYLE A. BROOKOVER 
Business Manaqer 
b/d 

., I, M. E. Van Antwerp, a Notary Public in and for 

the County of Los Angeles, State of California, do hereby 
certify that I have this dav read and examined the original 
of the foregoing and that the foregoing is an exact copy of 
the original. 

(Seal) ' M. E. VAN ANTWERP, 

Notary Public. 

My Commission Expires March 31, 1942. 



• RANCH OFFICE 



Aviation 

9121 Dolton Avenue 
Loe Anfelea, California 

Gentlemens 


1 an eneloalnf copy of letter to Anrrloan Avirtlon, 
vhloh letter la eelf-explenatory. 
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iwrltu Aviation 
Znrlo Building 
*a«hln*ton, V. C. 

Attootlon Mr. Lylo A. lwto r »f, BmIoo kapr 
CotloMi 

to yoer lottor of Xovoobor Tth, — «iik to otfvloo 
ttet tho Mwt lwrot raftmd to —• ploood with 70* throe*h u 
•rror. oor l^vroaolan halo* that *0 wr* ploclj^ aoao with Avia¬ 
tion mg*lino. 

*111 jw thorvforo Madly oonool m* 1—adlotoly oad do not 
lnoort It In any loouoT 


Tory troly yooro. 
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K. 


CMOINCS roc Tm AVIATION 
IMQOATAIAL COUINMINT AICLOA 


Mr.Leslie 2.Seville 
Aviation 

330 'Vest 42 j- Street, 
•*ew 1’ork City. 


Dear Sir: 



November 12, 193&. 



There cor.es a time In every Aviator’s life when he needs a little 
publicity. Although I h^e been In Commercial Aviation for twenty 
years, and worked up froa a broken down flying boat purchased 'rom 
the A'avy In 1920 to a Loenlng Alryacht In 1930 the reason I aa doing 
what I aa to-day Is because a Propeller failure on the Loenlng showed 
ir.e the light of day regarding ay financial statuo to operate anything 
but Ll«*ht Aircraft. 

This may be ay own personal opinion but If you will glance over ay 
letter of frptember 27th to Xr. Piper, 1 believe It will conflra 
ay decision in 1930 to go In for the voluae which la In Light Air¬ 
planes . 

Eefore becoalng associated with Aircooled liotors a year ago last 
Septeaber, I spent a year and a half building the 'aaous Belt Drive 
Aaphlblan down at Casey ''ones School. The thing that lapressed ae 
again was that Automobile Xotors, although at low -oat were not 
adaptable because of excessive weight. I therefore interested the 
present organization that I am now with that there was a demand for 
a low cost Light Alrclane Xotor. 

As you will observe from Xr. Piper’s letter, production was 
started the first part of July and to-d'te they are working to 
full capacity, with many orders for the coming year. 

I have flown 650 hours in the three Light Airplanes that U3e oir 
Xotors and can honestly say that the 50 Horae Power Xotor has mace 
the Light Airplane a cross-country ship Instead of the old airport 
clrclcrs. At times X feel that I'm not In the Xotor Business but 
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an Airplane salesman. Nevertheless, it Is all for the food of the 
Comae-clal Aviation cause. 

Enclosed you win find a clipping; from "Franklin Facto" which was 
called to all Light Plane owners. Tou will also observe photograph 
of myself, not that 1 am vain, but I believe it is necessary for a 
pilot to have eyes to be able to.Jllyv—IT-I -ac iprtunate enough, or 
of enoueh news value to crae* "American Aviation, .it will be my first 
offense. V 




371 



BEST COPY AVAILABLE 


from the original bound volume 




AMERICAN AVIATION ASSOCIATES, INC., ET AL. 


243 


Endorsed on Cover: No. 7615. McGraw-Hill Publishing 
Company, Inc., Appellant, vs. American Aviation Asso¬ 
ciates, Inc., et al. United States Court of Appeals for the 
District of Columbia Filed Feb 26 1940 Joseph W. Stew¬ 
art, Clerk. 
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Xo. 7()!."). 


McGraw-Hill Pcblisiung Comi*ax;y, Inc.. Appellant, 

v. | 

i 

American Aviation Associates. Inc., et at.. 

I 

j Appellee. 


Appeal from the District Court of the United States- 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


Charles! R. Ai.i.en. 

At tonic)/ for Plaintiff. 


Joseph A. Gerakdi. 
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Press or Byron S. Adams. Washington, D. C. 
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IN THE 


GSmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1940. 


No. 7615. 


McGraw-Hill Publishing Company, Inc., Appellant , 

v. 

American Aviation Associates, Inc., et al. 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


This is a suit by which the appellant, plaintiff below, 
seeks to enjoin the defendants from using the trade- 
name “American Aviation” for a magazine or peri¬ 
odical, on the ground that the defendants, by use of 
the said name “American Aviation” are infringing 
the plaintiff’s registered and previously used trade- 
name “AVIATION,” and defendants are also charged 
with acts of unfair competition. 
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For convenience, the parties to this ajjpeal will be 
referred to as plaintiff and defendants as they ap¬ 
peared in the court below. 

STATEMENT OF CASE. 

On June 21,193S, plaintiff instituted this suit against 
the defendants, for trade mark infringement and for 
unfair competition, and to enjoin use of the trade mark 
“American Aviation” on magazines. The substantive 
allegations of the complaint are that the plaintiff, a 
publisher of long standing, is the owner of the trade 
mark “AVIATION,” (Par. 12, R. 6); that the said 
trade mark “AVIATION” was adopted and first used 
in 1916, by plaintiff’s predecessor as a means of indi¬ 
cating origin of a magazine pertaining to aeronautics, 
and allied subjects, (Par. 4, R. 3); that at the time 
(1916) the word “AVIATION” was first selected and 
adopted as a trade mark by the plaintiff’s predecessor, 
no other person or party was using the same as a trade 
mark or trade name to identify a magazine or similar 
periodical, (Par. 10, R. 5 and 6); that the said trade 
mark has, continuously since 1916, been prominently 
displayed on the cover page, title page, and at the bot¬ 
tom of substantially each and even.’ page of the said 
magazine, (Par. 5, R. 3) (Admitted Par. 5, R. 19); that 
the said goods so marked have been sold in interstate 
and international commerce during said time, (Par. 6, 
R. 3 and 4); that the said magazine contains news 
items, and said magazines are read by the general pub¬ 
lic and others interested in aeronautics and allied sub¬ 
jects, (Par. 7, R. 4): that plaintiff has built up a valu¬ 
able goodwill throughout all of the states of the United 
States, and in foreign countries (Par. 16, R. 7), and 
the subscribers and other readers of plaintiff’s mag- 


azine constantly identify the said magazine and its 
origin by the trade mark “AVIATION,” (Par. 8, 9, 
and 15, R. 4, 5, and 7). That in June, 1937, the defen¬ 
dants published a magazine pertaining to aeronautics 
and allied subjects (Par. 21 and 23, R. 8 and 9), and 
appropriated the plaintiff’s trade mark “AVIATION” 
by using the title 

‘ ‘ American 
Aviation”; 

that the defendants in addition to appropriating the 
plaintiff’s trade mark “AVIATION,” did dress it up 
in imitation of the plaintiff’s display and association, 
(Par. 22, 27, and 28, R. 9,11, and 15); that defendants’ 
object and purpose in putting their magazine on the 
market, was to reach people who have been and are now 
dealing with the plaintiff, and by the use of the plain¬ 
tiff’s trade mark as the essential feature of their mark, 
to lead persons to believe that they are dealing with the 
plaintiff, (Par. 23, R. 9 and 10); that the defendants’ 
brief use of the trade mark “AVIATION” in asso¬ 
ciation with the word “American” and/or other fea¬ 
tures, has caused actual confusion in the mind of sub¬ 
scribers, other readers, and advertisers, as to the true 
origin of defendants’ magazine (Par. 21, 24, and 31, R. 
S, 9,10,15, and 16), leading such persons to believe that 
the defendants’ publication and service originated with 
or was sponsored by the plaintiff, (Par. 24, R. 10); 
that the continued use of the plaintiff’s trade mark 
“AVIATION” by defendants and in association with 
the prefix word “American,” will cause continuous 
confusion to the irreparable damage and injury to the 
plaintiff (Par. 24, R. 10); that the substantial copying 
and/or simulation of the plaintiff’s trade mark is a 
violation of the plaintiff’s Federal and common-law 
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rights (Par. 23 and 26, R. 9 and 11), and the plaintiff 
prayed that defendants be enjoined from using the 
trade mark “American Aviation’’ (R. 16, 17, and 18). 

The defendants answered denying certain material 
allegations of the complaint; admitted that the defen¬ 
dants had plaintiff’s magazine and trade mark before 
them when they adopted and designed the trade mark 
they now use (Par. 34, R. 24); aver that the word avia¬ 
tion is merely descriptive (Par. IS, R. 20 and 27); aver 
that the word Aviation was used as a trade mark by 
others prior to 1916 (Par. 35, R. 24); admit that in 
June, 1937, the claimed date of first use by defendants 
of “American Aviation,” officers of the plaintiff re¬ 
quested defendants to discontinue their use of “Amer¬ 
ican Aviation” (Par. 21, R. 21 and 28); “defendant ad¬ 
mits that the plaintiff’s magazine ‘AVIATION’ con¬ 
tains information on the subject of aeronautics and its 
allied subjects including technical matter as well as 
news” (Par. 7, R. 19); admitted that the periodical or 
magazine of each party included news items on aero¬ 
nautics, and allied subjects (Par. 7, R. 19 and 26, Par. 
20, R. 21 and 28); but averred that defendants’ maga¬ 
zine “is primarily and chiefly a news publication 
whereas the contents of the plaintiff’s magazine, ‘AVI¬ 
ATION’ consists chiefly of feature articles and stories 
# * (Par. 20, R. 21 and 28), and it prayed that the 
complaint be dismissed. (R. 25) 

The record reveals that each and every allegation 
made by the plaintiff is supported by the testimony of 
the parties, but that defendants have failed to support 
their averments or successfully defend their right to 
continue to use the title “American Aviation.” 

The following is a detailed presentation of the testi¬ 
mony and proof. 
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STATEMENT OF FACTS. 

Qualification of Plaintiff’s Witnesses. 

The plaintiff introduced four (4) witnesses, all of 
whom devote practically their entire time to the pub¬ 
lication “AVIATION.’’ 

S. Paul Johnston testified, inter alia, that in 1931, 
he 

“joined the staff of Aviation as an Assistant 
Editor. * * * In 1935 I w^as appointed Asso¬ 
ciate Editor of Aviation and in November, 
1935,1 became Acting Editor. In April, 1936, 

I was appointed Editor, which job I have held 
since that time.” 

(Ans. to Q. 10, R. 37); 

that he has been connected with aeronautics in its 
various phases continuously since 1910-1911, namely 
manufacturing, flying, and as a student, including 
graduation from the United States School of Military 
Aeronautics at Princeton, Massachusetts Institute of 
Technology, in mechanical engineering with aeronau¬ 
tics specialization, and the author of “Aviation Hand¬ 
book,” also a publication of the plaintiff, (Q’s. 8 to 10 
and ans., R. 36 to 38); that his duties with plaintiff 
included intimate contacts with the industry, both here 
and abroad, namely, 

“visited, personally, practically all the plants, 
manufacturing plants, practically all airline 
operations, many schools and fixed base oper¬ 
ations, and so forth.” 

including 

“military and commercial aviation and avia¬ 
tion manufacturing in England, Holland, Ger¬ 
many, France and Italy.” 

(Ans. to Q. 10, and Q. 11 and ans., R. 37); 
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selecting, assembling, writing, and editing material for 
the magazine “AVIATION,” and holding member¬ 
ship in Air Transport Association, as well as Insti¬ 
tute of the Aeronautical Sciences, etc. (Q. 11 and ans., 
R. 38). 

Mr. George Xewbold, District Manager for the mag¬ 
azine “AVIATION,” (Q. 1 and ans., R. 105) testified 
that his principal job in the last ten (10) years has 
been, 

“To promote advertising pages in the publi¬ 
cation—to sell advertising in the publica¬ 
tion.” 

(Q. 7 and ans., R. 105) ; 

that he has been connected with the publication “AVI¬ 
ATION” “since August, 1916.” (Q. 2 and ans., R. 
105); and that he has contacted 

“Aircraft manufacturers, engine manufactur¬ 
ers, accessory parts and material manufac¬ 
turers.” 

(Ans. to Q. 9, R. 105); 

taking him outside of the State of New York, and 

“through New England and at times it has 
taken me westward to Detroit, Chicago, and 
other places.” 

(Ans. to Q. 8, R. 105). 

1 The third witness for plaintiff, Leslie E. Neville, 
the Managing Editor of “AVIATION,” (R. Ill) tes¬ 
tified that he has known of the publication “AVIA¬ 
TION” since before 1920, when he first had aeronau¬ 
tical ambitions, (Q’s. 15 and 20 and ans., R. 112); that 
lie studied electrical engineering at Columbia, class of 
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1924, and did certain design work, (XQ. 123 and ans., 
R. 127); that he was technical editor of “AVIATION” 
when the publication was produced by plaintiff’s im¬ 
mediate predecessor Q's 14 and 20 and ans., R. 112): 
that he first entered the employ of plaintiff in 1929, 
(Q. 3 and ans., R. Ill), and the witness stated fur¬ 
ther that 

“As Managing Editor it is my duty to devote 
a part of my time to travel and attending con¬ 
ventions and meetings in the industry, part of 
my time to the selection of material and edit¬ 
ing it for publication, and to control the costs 
and expenses in connection with publication.” 

(Ans. to Q. 8, R. Ill, also Q. 24 and ans., R. 
113), 

which duties are confined to the United States. (Q. 26 
and ans., R. 113.) 

Blaine Stubblefield, the last witness offered for 
plaintiff, the News Editor for the publication “AVIA¬ 
TION,” (R. 153 and 154) testified that he first became 
acquainted with the magazine “AVIATION” about 
1918, (R. 153 and 154); that he first entered the em¬ 
ploy of the plaintiff in the News Department “before 
1937,” (R. 153); that prior to that time he was an 
aviator, “graduated from the school of Military Aero¬ 
nautics in the University of Texas”; later commis¬ 
sioned “as an instructor in flying.” (R. 154), and in 
1928 and 1929 was publicity manager of Boeing Air 
Transport and Pacific Air Transport; that in 1930 and 
1931, he was publicity manager of Air Investigators, 
New York City; and still later handled advertising 
for Aviation Corporation and Pan-American Airways 
(R. 154). This witness further related that as News 
Editor of the magazine “AVIATION” his main duties 
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since 1936 have been here in Washington, where he 
contacts federal agencies and representatives, and 
members of the industry. (R. 154 and 155.) 

Ownership of the Trade Mark “AVIATION.” 

Before any other party conceived of the idea of em¬ 
ploying the word “AVIATION” as a trade mark for 
a magazine, or in the year 1916, a predecessor of the 
plaintiff adopted and first used the name for its maga¬ 
zine (Q. 2 and ans., R. 105, and Q’s. 16 to 19 and ans., 
R. 112). 

The record also shows that the word “AVIATION” 
was first used by the Gardner-Moffat Company, Inc., 
thereafter transferred to the Aviation Publishing Cor¬ 
poration, and later or in 1929, transferred to the plain¬ 
tiff with the goodwill of the business of the said pred¬ 
ecessors. 

This mark was duly registered by the Aviation Pub¬ 
lishing Corporation in the United States Patent Office 
under Section 16, U. S. C. Title 15, Sec. 96, of the Trade 
Mark Act of February 20, 1905, bearing No. 237,554, 
issued January 10, 1928, and later transferred by as¬ 
signment from said Aviation Publishing Corporation 
to your plaintiff. (See Johnston, Q’s. 17 through 24 
and ans., R. 39 and 40); Neville, Q’s. 3 through 20 
and ans., R. Ill and 112; Plaintiff’s Exhibits B and 
F, R, 6, 40, 211, 220, and 221, and Par. 6, R. 213). 

The record further shows that the plaintiff has in its 
possession one copy of every publication of the maga¬ 
zine bearing the title “AVIATION,” (Q’s. 15 and 16 
and ans., R. 38 and 39) beginning with Volume 1, No. 1, 
of August 1, 1916, (Q’s. 31 to 34 inclusive and ans., 
R. 41, 42, and 43); that some of these copies were in 
bound volumes and others were single copies of actual 
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issues bearing the respective dates of issue, (Q. 15 and 
ans., R. 38); that ten (10) complete magazines were 
offered in evidence, one each for the years 1930 to 1939 
inclusive, which earlier date was about seven (7) years 
before defendants appropriated the plaintiff’s mark, 
(R. 46 and 48, and Plaintiff’s Exhibits G, G-l, H, H-l, 
I to 1-9 inclusive, and J, R. 42, 44, 46, and 48 respec¬ 
tively), which magazines 

“bear the dates of June 14, 1930, June, 1931, 
June, 1932, February, 1933, March, 1934, Oc¬ 
tober, 1935, December, 1936, December, 1937, 
May, 1938, and June, 1939.” 

(R. 48), 

while the other magazines and the records were offered 
to counsel for defendants for inspections during the 
taking of depositions. (R. 41 and 43.) 

Use “AVIATION” as a Trade Mark for Magazine of 
Plaintiff’s Publication Continuous Since 1916. 

The name “AVIATION,” first adopted and used in 
the year 1916, (Johnston, Q’s. 30 and 31, and Plain¬ 
tiff's Exhibits G, G-l, R. 41; and Newbold, Q. 2 and 
ans., R. 105), was then and still is the main title of 
plaintiff’s magazine , (Johnston, Q’s. 34 and 35 and 
ans., R. 43; Q. 39 and ans., R. 45; Neville, Q’s. 78 and 
81, and ans., R. 120, and Plaintiff’s Exhibits G, G-l, 
H, H-l, I to 1-9 inclusive, and J). 

The trade mark “AVIATION” is displayed on the 
cover page, title page, and at the bottom of substan¬ 
tially each and every page of the said magazine pub¬ 
lished by the plaintiff, (Par. 5, R. 19); and various 
sub-titles have been used from time to time in connec¬ 
tion with the main title, (Q. 35 and ans., R. 43). 
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“AVIATION” as Applied to or Used in Connection 
with a Magazine Means Plaintiff’s Publication. 

Substantially every witness offered by both parties 
hereto, testified that the word “AVIATION" when 
used as a title or trade name or trade mark, in con¬ 
nection with magazines, meant and identifies the plain¬ 
tiff and its publication. 

Leslie E. Neville states (R. 112) that 

"It ("AVIATION*’) means a publication 
published by McGraw-Hill Publishing Com¬ 
pany." 

(Ans to Q. 21). 

Blaine Stubblefield states that when he hears of the 
use of the title "AVIATION" as applied to a mag- 
zine, 

"It means the McGraw-Hill publication Avia¬ 
tion." 

(R. 155). 

S. C. Reading, defendants’ witness, said that since 
as far back as 1.035, that when he heard of the word 
"AVIATION" as applied to a magazine, it connoted 
McGraw-Hill’s (plaintiff’s) publication. (R. 1ST). 

John R. Rodgers, another of defendants’ witnesses, 
testified that he has been a subscriber to "AVIA¬ 
TION" continuously since 1916, (R. 197); that he 
knew that "AVIATION" was a McGraw-Hill publi¬ 
cation long before 1937, (R. 199), and that although 

"It was known as ‘Aviation and Aeronauti¬ 
cal Engineering’ when it was first published. 

I referred to it as ‘Aviation’.’’ 

(R. 198). 
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C. Browning Walter, an airport newsstand operator 
and owner, called on behalf of defendants, states that 

“1 have known that there was a magazine 
called Aviation probably ten years. I have 
seen copies at various times in that ten 
years.” 

(R. 200). 

Clarence E. Fleming, produced for defendants, 
states that he has known of the McGraw-Hill Com¬ 
pany publication as Aviation “in excess of ten (10) 
years,” (R. 201 and 202). 

That the word “AVIATION,” per se, identifies the 
magazine of the plaintiff was also testified to by other 
witnesses offered by defendants, namely, Louis R. In¬ 
wood (R. 205), Samuel J. Solomon (R. 207), and 
Wayne W. Parrish (R. 209). 

It is repeated and, 

“defendant admits that the plaintiff’s maga¬ 
zine ‘AVIATION’, contains information on 
the subject of aeronautics, and its allied sub¬ 
jects, including technical matter as well as 
news,” 

(Par. 7, R. 19), 

but considerable testimony was produced wherein de¬ 
fendants attempted to show that the magazines were 
different merely because defendants’ magazine was 
substantially a news magazine, while plaintiff's was 
essentially a technical magazine including a news item 
section. The fact is that plaintiff has been includ¬ 
ing a news items department in its magazine con¬ 
tinuously for over ten (10) years (Q. 137 and ans., 
R. 85). 
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Leslie E. Neville testifies that, 

“We seek to obtain as much news and general 
editorial information as we feel that the 
reader demands. All of our news selection 
and editorial selection is based on reader 
needs as we see them through our contacts 
with the industry.” 

(Ans. to Q. 56, R. 117). 

The amount of news items in “AVIATION” from 
1936 to date averages better than ten (10) pages per 
issue. (Q*s. 138 to 141 inch and ans., R. 85, 86 and 87). 

MAGAZINES OF BOTH PARTIES SUBSTANTIAL¬ 
LY IDENTICAL IN TYPE OF SUBJECTS MAT¬ 
TER, GO TO SAME CLASS OF READERS, AT¬ 
TRACT SAME ADVERTISERS, AND ARE DIS¬ 
TRIBUTED WITHIN AND OUTSIDE OF THE 
UNITED STATES OF AMERICA. 

Subjects Matter. 

An examination of the two magazines in question 
(Plaintiff’s Exhibits 1 to 1-9 inclusive, and M, M-l, 
and M-2), reveal that each includes matters pertain¬ 
ing to “American Aeronautics,” (R. 13); that each 
contains editorials, technical stories and other tech¬ 
nical matter, news items and advertising, all pertain¬ 
ing to aeronautics and allied subjects. 

1 During direct examination and the rigid cross exam¬ 
ination of the witnesses by defendants’ counsel, it was 
proved that the material in the magazine overlaps, in¬ 
cluding the fact that plaintiff’s magazine carries more 
technical and advertising matter than is shown in de¬ 
fendants’ smaller and later publication. 
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S. Paul Johnston (Q’s. 79 to 85 and ans., R. 57 and 
58; Re-D. Q’s. 250 and 251 and ans., R. 104), testified 
that defendants’ magazine includes news, descriptions 
of airplanes, editorial comments, and events and ad¬ 
vertising pertaining to aeronautics. This witness, 
when called upon to compare the contents of the two 
magazines, said that “AVIATION” also includes the 
reporting of news; that news “has been consistently 
included in the magazine Aviation since the year 
1931.”; that “Editorial is a part of the regular con¬ 
tent of Aviation Magazine,” and so is advertising, 
(Q’s. 90 to 92 inclusive and ans., R. 61). 

George Newbold, solicitor of advertising for plain¬ 
tiff, testified that both magazines solicited the same 
type of advertising from the same group of advertis¬ 
ers, (Q’s. 12, 13 and 14 and ans., R. 105 and 106), 
namely, aircraft manufacturers, engine manufactur¬ 
ers, accessory parts and material manufacturers, in¬ 
cluding business groups, (Q’s. 9 and 10 and ans., R. 
105, and X-Q. 25 and ans., R. 108. See also stipula¬ 
tion R. 107); and business-men and industrialists, 
(Re-X-Q’s. 31 to 34 and ans., R. 109). This witness, 
when asked on cross examination if there was any 
difference between the contents of the two magazines, 
said, 

“The only distinction in my mind is that this 
(defendants’ magazine, Plaintiff’s Exhibit 
0-2) comes more within the classification of 
a news publication directed to the same field 
as Aviation Magazine. # * * on the other 
hand Aviation is perhaps more comprehen¬ 
sive in its coverage in that it includes both 
news and information applicable to the work 
problems, of the industry, and so forth. That 
is, technical information—engineering inf or- 
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mation. Tt (“AVIATION”) has, however, a 
news section which appears in every issue.” 

(Re-X-Q’s. 38 and 39 and ans., R. 109 and 
110.) (Matter in parenthesis supplied.) 

Leslie E. Neville stated, in reference to the parallel 
material covered in the two magazines, that, 

“Both publications cover news, editorial mat¬ 
ter, and a certain number of technical descrip¬ 
tions of new equipment.” 

(Ans. to Q. 116, R. 126, and XQ’s. 137 and 139 
and ans., R. 129). 

The above convincingly shows that the magazines 
are the same in kind. 

Reader Group Identical. 

The plaintiff has, for at least ten (10) years, been 
catering to the manufacturers, operators, pilots, gov¬ 
ernment departments, industrialists, air stations, 
schools, and others interested in aeronautics and allied 
subjects, (Johnston, Q’s. 63 to 66 inclusive and ans., 
R. 51 and 52) which are the same reader groups 
reached by defendants, (Q's. 93 and 95 and ans., R. 
61 and 62; Xewbokl, Re-X-Q. 35 and ans., R. 109; 
Neville, Q's. 118 to 122 inclusive and ans., R. 126 and 
127; Parrish, first question and ans., R. 166, and also 
R. 168 and 171). 

All of the other witnesses offered on behalf of the 
defendants admitted that both magazines were read 
or known bv them. 

It is clear that both of the parties are publishers 
located in America, but they actually publish stories 
relating to aeronautics of foreign countries, (Q. 86 
and ans., R. 58 and 59), and distribute their maga- 
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zines abroad, (Q’s. 51 and 53 and ans., R. 48 and 49; 
R. 59; and Plaintiff’s Exhibits M, M-l, and M-2, R. 63 
and 64), where the plaintiff’s publication is also known 
by the name “American Aviation,” (R. 66 and 67, 
and Plaintiff's Exhibits P, P-1, and P-2, R. 227). It is 
interesting to note in this connection that Mr. John¬ 
ston related a conversation had with Mr. Henrv Sev- 
ffardt, of Holland, who told him directly, 

“that he did not understand how he (John¬ 
ston or plaintiff) could permit the use of the 
title American Aviation because,—‘all over 
Europe American Aviation has always meant 
Aviation Magazine’.” 

CP 

(R. 63 and 64). 

This witness, Johnston, also relates that 

“At the Paris Show of 1938 I met the editor 
of Inter-Avia who also questioned me on why 
we permit the use of the name American 
Aviation because he considered that in 
Europe Aviation Magazine and American 
Aviation or The American Aviation were all 
considered synonymous and had been so for 
manv vears.” 

i •> 

(R, 64). 

Advertisers Catered to Are Identical. 

Each party includes advertisements in their respec¬ 
tive publications which, of course, were obtained from 
the same trade and industry or industry source, (Q’s. 
SI to 85 and ans., R. 57 and 58, and Q’s. 13 and 14 and 
ans., R. 106). In this connection, George Newbold 
testified, after relating his familiarity with both maga¬ 
zines, that a number of business firms use both maga¬ 
zines as advertising media, (X-Q. 25 and ans., R. 108). 
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In circularizing- the industry, trade and advertisers, 
defendants initially, or in their first issue, distributed 
46,000 copies, (Parrish, R. 188 and 189) to the indus¬ 
try, including- “All manufacturing companies in the 
industry,” executives, department heads, etc. (R. 190 
and 191). Now only 3,600 copies are circulated (R. 
169). 

Each party uses substantially the same method of 
distribution, namely, by subscriptions, mail orders, 
and on newsstands, (Neville, Q’s. 115, 116, and 117, 
and Parrish, R. 169) with the defendants spending 
practically no funds to establish their new magazine, 
(R. 169 and 170). In fact, the defendants’ record 
fails to show any method of advertising except through 
the free and other mail distribution campaigns of the 
magazines, (R. 169 and 170) and by personal con¬ 
tacts (R. 165). 

Cost of Establishing the Trade Mark “AVIATION” 
and Goodwill Thereunder. 

About twenty-four (24) years ago, plaintiff’s pred¬ 
ecessor selected, adopted and used the name “AVIA¬ 
TION” to identify origin of a magazine, with the re- 
shlt that by at least 1918, the name became known to 
the public and readers as a means of designating the 
property of a known publisher, namely plaintiff and 
its predecessors. 

George Newbold has been selling advertising for 
this magazine “AVIATION” continuously since Au¬ 
gust, 1916, (Q’s. 1 and 2 and ans., R. 105). 

There is no direct testimony as to how much money 
was spent in the early days but the plaintiff’s prede¬ 
cessor was, as far as the record discloses, the pioneer 
in this field of publishing a magazine dealing directly 
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with aeronautics. In passing, it is proper to state that 
the record discloses that in the use of the trade mark 
“AVIATION” the parties herein are the only pub¬ 
lishers who specialize in publishing news pertaining 
to aeronautics, (R. 174, and Q. 94 and ans., R. 61; 
Re-D. Q’s. 168 to 171 and ans., R. 132 and 133, and 
Re-D. Q’s. 148 to 152 and ans., R. 130 and 131). 

Leslie E. Neville, Managing Editor for plaintiff’s 
magazine, who has been with the plaintiff and plain¬ 
tiff’s immediate predecessor, Aviation Publishing Cor¬ 
poration, continuously since July, 1928, relates that 
the cost of advertising or the promotion of the pub¬ 
lication “AVIATION” from 1929 through 1938, is as 
follows: 

“1929, $73,850. That is for ten months. 

The rest are for years: 

1930, $75,522; 

1931, $39,185; 

1932, $27,013; 

1933, $26,807; 

1934, $24,804; 

1935, $31,571; 

1936, $37,054; 

190 1937, $47,325; 

1938, $56,426. 

“The total of those is $439,557. If we add 
to that the estimated expenses for 1939— # * * 

“The Witness: My estimate for that is 
roughly $60,000.” (R*. 115) 

The above tabulation also discloses that by the time 
the defendants entered the field in 1937 with the in¬ 
fringing trade mark, the sum of $335,756.00 had been 
expended over a period of the previous eight (8) 
years. The result was, as related by the defendant 
Parrish, that, 
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“Quite a few of the (3,600) subscribers had 
come in, I would say, voluntarily. That is, 
their orders are not traceable to any particu¬ 
lar campaign that we have put on, * * * ” 

(E. 169 and 170) (Matter in parenthesis sup¬ 
plied). 

It is believed fair to assume, from the fact that de¬ 
fendants did not spend any moneys advertising or 
promoting their magazine, except by “a few modest 
direct mail campaigns,’* that these voluntary subscrib¬ 
ers were misled by the close resemblance of the trade 
names and/or the similarity of the associated features 
Of the magazines, thus depriving plaintiff of some of 
the fruits of its labor. 

The above picture reveals: 

that the word “AVIATION” is a trade mark 
used continuously since 1916 by plaintiff and 
its predecessors; 

that the said mark “AVIATION” is owned 
by the plaintiff; 

that the goods (magazines) are of the same 
descriptive qualities, and properties; 

that each magazine is designed to and does 
reach the same reader and advertising 
groups; 

that the trade mark “AVIATION” is not 
and never has been used descriptively by 
plaintiff; 

that “AVIATION” is a registered non-de- 
scriptive mark under the federal statutes; 

that by the year 1928, the date of the regis¬ 
tration of the trade mark under the federal 
statutes, plaintiff’s mark had acquired the 
status of a noil-descriptive means to indicate 
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origin of but one publisher, namely, the plain¬ 
tiff, which term includes its predecessors; 

that by long usage, and prior to 1937, the 
trade name or mark “AVIATION,” per se, 
had acquired a secondary significance as a 
title for magazines; 

that defendants had knowledge and access to 
information to the effect that plaintiff was 
the exclusive owner of the trade mark “AVI¬ 
ATION” or any deceptive simulation thereof 
for magazines; 

that defendants appropriated the plaintiff’s 
mark, and added thereto the non-distinguish¬ 
ing feature American; and 

that the marks are deceptively similar in 
sound, significance, appearance, and display. 

The above facts alone justify the conclusion that 
the plaintiff’s mark is infringed, and that the use by 
defendants, the late comers, of the trade name “Amer¬ 
ican Aviation,” furnishes a deceptive and definite 
means of confusing and misleading the public as to 
the true origin of the magazines so marked or the 
service offered to the public by the parties, all to the in¬ 
jury of plaintiff. 

USE OF THE TRADE MARKS HAVE LED THE 
PUBLIC, TRADE, AND ADVERTISER TO BE¬ 
LIEVE THAT PLAINTIFF AND DEFEN¬ 
DANTS ARE RELATED IN BUSINESS. 

The public, trade, and advertisers have been misled 
as to the true identity of the parties, and from all 
indications in the record, it is due mainly to the fact 
that the defendants elected to appropriate the plain¬ 
tiff’s trade mark “AVIATION,” that is, by using the 
name “American Aviation.” The display of the 
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marks and the associated features forming an inte¬ 
gral part of the identifying means of the respective 
magazines will bo dealt with later. 

Recalling that defendants have only about 3,600 
subscribers; had recently, or in June, 1937, published 
its magazine; that Wayne W. Parrish was never em¬ 
ployed by the plaintiff, and that defendants do not 
have an office in New York City, attention is invited 
to the following instances that came to the attention 
of the witnesses as officers of plaintiff and during the 
natural course and scope of their employment. This 
information came without any solicitation on behalf 
of the witnesses. 

Instances of ihe mistaken identity began to reach 
plaintiff and its officers about October, 1937, or about 
four (4) months after the defendants’ publication was 
first offered. 

i 

S. Paul Johnston, who testified that the plaintiff 
had used the Luce’s Clipping Service continuously 
since 1935, (Q. 118 and ans., R. 6S), produced three 
clippings sent to plaintiff in the regular routine of 
business. These clippings are known as Plaintiff’s 
Exhibits Q, Q-l, and Q-2, and bear dates of October 
29, 1937, April 16, 1938, and April 17, 1938, all re¬ 
ceived before this suit was filed. In the latter two 
exhibits, which are clippings from Alabama news¬ 
papers, the following is included: 

“Wavne W. Parrish, 

Aviation Magazine editor,” 


and 


“Wayne Parrish editor 
of Aviation Magazine * * • ” 

(R. 229 and 230). 
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Wayne W. Parrish has never been employed by 
plaintiff (Q’s. 120 and 121 and ans., R. 69). 

On February 24, 1938, while enroute to Chicago, 
S. Paul Johnston made a stop-over at the Wayne 
County Airport at Detroit, and was introduced to a 
Mr. Wayne Fox, and the record shows that 

“When introduced as a representative of Avi¬ 
ation he said, ‘Yes, I met your boss not long 
ago’, and when I asked whom he meant he 
said, ‘That fellow from Washington, Wayne 
Parrish’, which indicated the clear confusion 
in his mind as to the identity of the two pa¬ 
pers.” 

(R. 71). 

The record also shows that a Mr. 

“A. W. Rahn, ’phoned the office (plaintiff’s) 
and asked to speak to Mr. Wayne Parrish.” 

and further that he, Mr. Rahn, 

“had been told that if he called this number, 
that is, the number of the McGraw-Hill Pub¬ 
lishing Company in New York, he could get 
in touch with Mr. Parrish who was the editor 
of Aviation.” 

(R. 72). 

Mail matter was received addressed as follows: 
Albert Frank-Guenther Law, Incorporated, adver¬ 
tising agents, Philadelphia, addressed to 

“Mr. Wayne W. Parrish, Ed. 

Aviation 

330 West 42nd Street 
New York City” 

(R. 73 and 233, and Plaintiff’s Exhibit S-l). 
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George Switzer, New York City, addressed a letter 
to 


“Mr. Paul Johnson, Editor, 

American Aviation, 

McGraw-Hill Publishing Co. 

330 West 42nd Street, 

New York City.” 

(R. 74 and 237, and Plaintiff’s Exhibit S-5). 

Western Air Express Corporation of Los Angeles, 
California sent a letter addressed, 

“American Aviation Magazine 
New York City, New York” 

(R. 81 and 234, and Plaintiff’s Exhibit S-2). 

Transport Association of America, Chicago, Illinois, 
addressed a letter, 

“Mr. Wavne Parrish 
•> 

American Aviation (Magazine) 

New York City 
New York” 

(R. 82 and 235, and Plaintiff’s Exhibit S-3). 

Confusion had also existed in reference to advertis¬ 
ing matter which was sent to the defendants but in¬ 
tended for plaintiff. The advertising was actually 
inserted in defendants’ magazine of November 15, 
1938, (Plaintiff’s Exhibit M-2) and when the error 
was discovered, the advertiser wrote the defendants 

“that the advertisement referred to was 
placed with you through an error, our im¬ 
pression being that we were placing same 
with Aviation Magazine. Will you therefore 
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cancel same immediately and do not insert 
it in any issue?” 

(R. 75). 

The business manager of defendants acknowledged 
the error, and at the same time solicited business in 
the following way: 

“I am sorry for this mix-up and I believe 
you will find American Aviation to be a highly 
desirable medium for your use, * * * ” 

(R. 77 and 83, and the group exhibits S-6, R. 

238, 239, and 240). 


Mr. S. Paul Johnston, while in Europe in 1938, made 
some notes of other incidents from which he refreshed 
his memory, and testified that while in Berlin it was 
learned from good source that a clerk at the Amer¬ 
ican Embassy entered a subscription for the defen¬ 
dants’ magazine American Aviation believing that he 
was renewing a subscription to plaintiff’s “AVIA¬ 
TION.” This mistake was later corrected, (R. 64), 

but onlv after the confusion occurred. 

* 

About September 27, 1938, a letter and printed pub¬ 
lication was received by plaintiff from the Govern¬ 
ment Printing Office at Singapore, in an envelope 
marked, 

“On His Majesty Service” 

and addressed as follows: 

“The Editor 
‘American Aviation’ 

McGraw-Hill Publishing Coy., Inc. 

330 West 42nd Street, 

New York, N. Y.” 

(R. 227). 
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On August 23, 1938, a book apparently intended for 
the defendants was addressed to 

“The Editor 
American Aviation 
New York, U. S. A.” 

(R. 70, 231 and 232, and Plaintiff’s Exhibit 
R-2). 

was delivered to plaintiff at New’ York, although the 
magazine “American Aviation” is not published in 
New York (Q. Ill and ans., R. 67). The plaintiff, 
making inquiry of Mr. Instone, the party sending the 
said mail matter, learned that there was confusion as 
to identity of the parties (Exhibit R-2, R. 231 and 
232). 

Leslie E. Neville related the following instances of 
mistaken identity due to the simultaneous use of the 
two trade marks. 

About December 2, 1937, “AVIATION” Magazine 
was charged with lack of diligence in not furnishing 
maps which the defendants offered to furnish for $1.00, 
(Q’s. 87 and 88 and ans., R. 121), and later a similar 
request for maps was made by Lieutenant Morrison 
(Q’s. 89 and 90, R. 121). 

This witness further related that he was introduced 
as being connected w’ith defendants (Q. 92 and ans., 
R. 122), and that a pilot desiring to crash the news 
section of plaintiff's magazine wrote plaintiff, but in¬ 
cluded the following statement: 

“If I am fortunate enough, or of enough news 
value to crack American Aviation, it will be 
mv first offense.” 

V 

(E. 122). 




This communication it will be noted was addressed 
to Mr. Neville of “AVIATION” by Mr. Applegate, 
and made reference to the publication “American 
Aviation” (Plaintiff’s Exhibit V-l, R. 241 and 242). 

Blaine Stubblefield related that shortlv before 

* 

March 17, 1938, while seeking information in refer¬ 
ence to the air mail service, he introduced himself to 
a Mr. Crowley, then Solicitor of the Post Office De¬ 
partment, stal ing that lie was connected with the pub¬ 
lication “AVIATION,” but that 

“Mr. Crowley immediately flew into a rage 
and said he had a notion to punch me in the 
nose because of something that had been pub¬ 
lished in Aviation.” (R. 157). 

In fact, as the record shows, the matter was pub¬ 
lished in “American Aviation” of February 1, 1938. 
See Plaintiff’s Exhibit IV (R. 158 and 159). This 
witness further related that a few days before March 
18, 193S, he called at the office of Mr. John Costello, 
one of the representatives from the State of Califor¬ 
nia, who was in charge of legislation then being drafted 
concerning the Bureau of Aeronautics, and in reply 

“Mr. Costelio said to me, in effect, ‘Oh, yes. 
That is the magazine published by Mr. Wavne 
Parrish, isn’t it?’ I then told him that it was 
not; that it was the McGraw-Hill Publishing 
Company. ’ ’ 

(R. 157). 

The witness also testified that at a luncheon ar¬ 
ranged in the early fall of 1938, by him for the Civil 
Aeronautics Authority, and soon after this authority 


was established, Mr. Wayne Parrish, a defendant 
herein, actually 

‘•in making reference to his own connection 
with his magazine called it Aviation” 

that is, 

“He said Aviation instead of American Avia¬ 
tion.” 

(R. 159). 

On cross examination, and referring to the same inci¬ 
dent, the witness testified that he 

“thought at the time it was a slip of the 
tongue.” 

(R. 160). 

Wayne W. Parrish was later examined on this same 
incident by his counsel, and admitted that when he 
was called upon to give his name and connection that 
he said, 

“Wayne W. Parrish, Aviation—I mean, 
American Aviation, Magazine.” 

(R. 209). 

From the intervening events wherein Wayne W. Par¬ 
rish has been identified by subscribers and newspapers 
as being associated or connected with the plaintiff, 
and the further fact that some of the promotion of 
defendants* magazine must also have been conducted 
by word of mouth, (R. 165 and 170), it would seem 
that the use of plaintiff’s title by defendant must have 
been a slip of the tongue, developed by habitually 
associating himself with the publication “AVIA- 




TION.” This is also indicated by the above instances 
wherein his name has been actually associated with the 
publication “AVIATION” and with the plaintiff’s 
address. 

Shortly before October 18,1938, “AVIATION” was 
again identified as being responsible for matters which 
had appeared in “American Aviation,” and this time 
by Mr. D. L. Cullinson, Chief of the Airport Section 
of the Civil Aeronautics Authority (R. 157). 

Defendants introduced picked witnesses to testify 
to a negative, namely, that confusion had not resulted. 
However, Mr. Ennis admitted that he was confused 
(R. 178). Nevertheless, the fact that the other wit¬ 
nesses were not confused does not rebut the fact that 
confusion is likely and has occurred. See 

Photoplay Pub. Co. v. La Verne Pub Co., 

Inc., et al., 269 F. R. 730. 

The record shows that other magazines, including the 
word “Aviation” as a part of the title,—but published 
long after plaintiff’s magazine was identified and 
known by the name “AVIATION,” were on the mar¬ 
ket, but that no confusion or mistake had occurred 
except between the two magazines in question, namely, 
“AVIATION” and “American Aviation” (Re-D. Q’s. 
148, 149 and 150 and ans., R. 130). The reasons are 
that the said magazines “American Aviation” and 
“AVIATION” are, in fact, competitive (Re-D. Q’s. 
167 to 171 inclusive, and ans., R. 132 and 133), and the 
titles and the origin of the magazines and parties are 
not distinguishable. 


28 


SELECTION OF PLAINTIFF’S TRADE MARK BY 
DEFENDANTS AS A FART OF THE TITLE 
“AMERICAN AVIATION” WAS PREMEDITA¬ 
TED AND ITS USE FRAUGHT WITH DECEP¬ 
TION FOR THE PURPOSE OF COMPETING 
UNFAIRLY. 


Recognizing the fact that the law generally takes 
little or no account of intentions and assuming that de¬ 
fendants* intentions were honorable, nevertheless, de¬ 
fendants were not publishers until 1937, and before 
that time or prior to 1935, they were familiar with 
plaintiff's publication “AVIATION” (Parrish, R. 
209). The magazine that the defendants were familiar 
with is illustrated in Plaintiff's Exhibit 1-6, or the De¬ 
cember, 1936 issue. The plaintiff's trade mark is illus¬ 
trated on the cover page of said exhibit, and also re¬ 
produced on page 12 of the transcript of record. 

The defendants, American Aviation Associates, Inc., 
must also have had a copy of the plaintiff’s magazine 
before them in selecting and illustrating the mark 
“American Aviation," because in its answer, said de¬ 
fendant 

“avers that it has, in publishing its said mag¬ 
azine and in the design of the cover of its said 
magazine * * * scrupulously avoided imitating 
the said magazine of the plaintiff * * *” 

(R. 24). 


The defendants' act, as ilustrated on the heading of 
the cover page of its magazine, speaks louder even 
then these said words, because a mere glance at the 
lower illustration on page 12 of the transcript of record 
will be convincing that no pains were spared in copy¬ 
ing the design motif (upper illustration same page) 
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previously employed by plaintiff, including the devel¬ 
opment of the initial letters “A,” the centering of the 
succeeding letters in relation to the said letters “A,” 
and the display of the succeeding letters in lower case 
of the same type previously used by the plaintiff. 

These illustrated imitations were not known to plain¬ 
tiff until after the first sample issue of defendants’ 
magazine was distributed. However, plaintiff did 
learn, about May 18, 1937, (Q. 67 and uns., R. 52), the 
defendants, a newly created corporation, were con¬ 
templating using the words “American Aviation.” 
The defendants were approached in a friendly manner 
regarding the use of the proposed title (R. 53), and 
the defendant Mr. Parrish, in a letter dated May 20, 
1937, acknowledging the friendly approach of plain¬ 
tiff's editor, said: 

“Dear Johnston: 

“Sorrv to have missed connections with vou. 

•> % 

Paul Wooton has called me about vour objec¬ 
tion to the title, AMERICAN AVIATION, 
and I am particularly sorry not to have had an 
opportunity to talk with you. Would appre¬ 
ciate it if you would drop me a line giving 
what you have in mind. 

“As you may know, we are still in the proc¬ 
ess of organization and are some distance 
away from getting started. ITence I would 
like your comments as soon as possible.” 

(R. 55, and Plaintiff’s Exhibit I). 

In compliance with the request of Mr. Parrish, for 
prompt action, a letter dated May 24,1937 was directed 
to Mr. Parrish, and was apparently received by him. 
(See the carbon copy marked Plaintiff’s Exhibit L-l, 
R. 55 and 56). 
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Those letters were admitted in evidence by consent 
of counsel (R. 56) for defendants as having been writ¬ 
ten and received by Mr. Parrish, one of the defendants. 

The witness S. Paul Johnston testified, 

“that we have no record here of any reply to 
that letter (dated May 24, 1937) by Mr. Par¬ 
rish or his associates, * * *” 

(R. 56) 

(Matter in parenthesis supplied.) 

It is clear from the above that the defendants did not 
wish to retract from their premeditated purpose in the 
use of the deceptively similar trade mark. We believe 
it is fair to assume from this and the facts in the case 
that they apparently desired to reap where they had 
not sown. 

Further evidence of defendants’ express motive to 
carry out its purpose of creating a condition where its 
magazine and service might be palmed or passed off 
as those of plaintiff is hidden in the following statement 
extracted from a letter received by counsel for plain¬ 
tiff, which letter was in answer to a letter requesting 
that defendants adopt another and different mark. The 
letter reads in part as follows: 

“Our company selected the name AMERI¬ 
CAN AVIATION for the reason that it pro- 

1 poses to deal solely with aviation on the con¬ 
tinents of North and South America and not 
generallv as the title AVIATION would im- 
part as used by your client.” 

(R. 58). 


The record shows, however, that the use of the mark 
bv defendants is not confined to the Americas, but is 
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distributed abroad and even the subscription rates in 
defendants’ magazines include the expression: 

“Canada and Pan-American countries, 
$3.50; all other foreign, $4.” 

(R. 59, and Plaintiff’s Exhibit M-2). 

Moreover plaintiff’s magazine is ofttimes referred 
to by the name “American Aviation” and both maga¬ 
zines are of American origin and include the trade 
mark “AVIATION.” 

Further examination of the two magazines (Plain¬ 
tiff's Exhibits I and M-2) will reveal that in addition 
to copying the display of the trade mark “AVIA¬ 
TION,” that defendants deceptively simulated the sub¬ 
title (R. 13), by emphasizing the words “American 
Aeronautics” and employed the winged design as a 
part of the design display. In this connection, atten¬ 
tion is invited to the fact that the particular display of 
the trade mark “AVIATION” was designed by plain¬ 
tiff about August, 1930, and no one other than defen¬ 
dants is using in its title, the said design created by 
plaintiff (Plaintiff’s Exhibit .T), and the winged design 
with a disc in the center thereof was used “in the first 
issue of 1916” (Q. 75 and ans., R. 119). See also 
Plaintiff’s Exhibits G, II, H-l, J, and M-l. 

On these established facts, the court below held that 
the defendants had not infringed the rights of the plain¬ 
tiff nor had defendants been found guilty of unfair 
competition. 

It is urged that the court below committed reversible 
error. 

It is further contended that the decision of the court 
below, based on the facts herein, is contrary to the 
weight of authority. 
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HEARING BELOW. 

i 

After the said hearing was concluded, briefs were 
submitted by the parties, and the Court thereafter is¬ 
sued a Memorandum Opinion, which for convenience 
is here repeated: 

“The title ‘Aviation’ had been used by the 
plaintiff’s predecessor in title as the name of 
its magazine since the year 1923, and in 1926, 
this title was registered as a trade mark in 
the Patent Office. The plaintiff has also for 
manv vears used a slogan or subtitle contain- 
ing the word ‘American.’ 

“In 1937, the defendant began the publica¬ 
tion of a magazine entitled ‘American Avia¬ 
tion'. Tlie plaintiff has brought suit for the 
infringement of its registered trade mark, of 
its common law trade mark, and for unfair 
competition. 

“I cannot see that in itself the use of the 
title ‘American Aviation’ is an infringement 
of the plaintiff’s trade mark. The printed 
titles upon the two magazines are quite dif¬ 
ferent, and sufficiently so to indicate the dif¬ 
ference to any one wishing to buy either. The 
plaintiff’s slogan or sub-title is printed on the 
magazine cover in type much smaller than the 
main title ‘Aviation’, and it is not likely that 
many purchasers ever read the sub-title. Of 
course a careless purchaser might overlook the 
distinction, but the purchasers of these maga¬ 
zines are a limited and discriminating class. 

“I find that there has been no infringement 
of plaintiff’s trade mark, nor unfair competi¬ 
tion on the part of the defendant.” (R. 211- 
212) 

Upon receipt of the opinion, findings were submitted 
by the parties, and the one presented by defendants 
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was accepted by the court below and appears on pages 
212, 213, and 214 of the transcript of record, and in 
view of their length, they will not be repeated, but 
plaintiff respectfully refers to such record. However, 
these findings were not sufficiently inclusive, and in 
some instances the findings were inconsistent wfith the 
“Memorandum Opinion,” and the facts introduced; 
for instance, the record shows that practically every¬ 
one connected with the aeronautics industry, from 
the layman and ground crew up, read and subscribe 
to the magazines of both parties; that the magazines 
of each party are sold on newsstands; that there was 
substantial confusion and misidentity of the maga¬ 
zines, service, and parties involved; that the marks 
and displays are practically identical in design; that 
the sub-titles and designs employed by defendants 
colorably imitated those of plaintiff; that the maga¬ 
zines are actually similar in content; that there was 
no proof that the title “AVIATION” as used by the 
plaintiff is merely descriptive for magazines; and that 
the defendants have confused and deceived the public 
as to the true source of defendants’ solicitation and 
magazine which amounts to acts of unfair competition. 

As its conclusion of law, the Court said: 

“1. That there has been no infringement of 
plaintiff’s trade-mark by the defendants. 

2. That the plaintiff is not entitled to the re¬ 
lief prayed in its bill of complaint. 

3. That the bill of complaint should be dis¬ 
missed.” (R. 214) 

The Court thereupon entered a decree dismissing the 
complaint, from which decree the present appeal has 
been prosecuted. (R. 215.) 
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The Court below, apparently laboring under the er¬ 
roneous idea that this was a copyright case (R. 176), 
overlooked entirely a definitely proven fact, namely, 
that the plaintiff’s title was used and recognized as a 
trade mark and the said mark had actually acquired a 
secondary significance. This is not a copyright case, 
and the plaintiff is not claiming any rights under the 
Copyright Law. (R. 137, 138 and 145.) 

Moreover, the Court below also failed, it is believed, 
to fully appreciate that a magazine or its contents may 
be subject to copyright protection and the title there¬ 
to subject to trade mark protection. 

In this connection, Mr. William Henry Brown, of the 
bar of the Supreme Court of the United States, in his 
book on a “Treatise on the Law’ of Trade-Marks and 
Analogous Subjects,” 2nd Edition, said, on page 561 
thereof: 

“that, although the term copyright has been 
inadvertently applied to the right in the title 
of a publication,—as, for example, by Lord 
Romillv, M. R., in Mack v. Petter, in w’hich he 
said, ‘The plaintiff is entitled to a copyright in 
the use of the title ‘Birthday Textbook,’— 
there is no copyright therein. Wood, L. J., 
correctly said: ‘It seems to us that there is 
nothing analogous to copyright in the name of 
a newspaper, but that the proprietor has a 
right to prevent any other person from adopt¬ 
ing the same for any other similar publica¬ 
tion.’ This is now’ the doctrine of all courts.” 

It is now the law of all courts that a title or trade 
name applied to a magazine is protectable as a trade 
mark, and the proprietor has a right to prevent any 
other person or late comer from adopting the same or 
a similar mark for magazines or the like. 
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ASSIGNMENT OF ERRORS. 

The plaintiff claims the Court below erred— 

1. In finding and holding: 

(a) that the two magazines are purchased and 
read only by a limited and discriminating class of 
readers; 

(b) that comparatively few copies of these mag¬ 
azines reach their readers through newsstand 
sales; 

(c) that there has been no substantial confusion 
as to origin of the magazines ‘‘American Avia¬ 
tion” and “AVIATION”; 

(d) that there was no evidence of confusion on 
the part of any subscriber; 

(e) that the two magazines are not similar in 
cover design, format, general appearance, or con¬ 
tent; 

(f) that the defendants’ magazine meets a de¬ 
mand and fills a need not met or filled by the plain¬ 
tiff’s magazine; 

(g) that the news section of plaintiff’s magazine 
is small; 

(h) that the plaintiff’s magazine is principally 
devoted to feature articles and technical subjects; 

(i) that the defendants’ magazine reports de¬ 
tailed news which the plaintiff’s does not cover or 
report in its magazine; 

(j) that the mark “AVIATION” is descriptive 
for plaintiff’s magazine; 

(k) that the defendants acted in good faith in 
publishing and circulating their magazine; 

(l) that the defendants have not attempted to 
defraud the plaintiff or deceive the public; 
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(m) that the defendants have not been guilty of 
unfair competition; 

(n) that the use of the title “AMERICAN AVI¬ 
ATION” is not an infringement of the plaintiff’s 
trade mark “AVIATION”; 

(o) that the main titles of the two magazines 
are so different as to avoid confusion; 

(p) that there has been no infringement of 
plaintiff’s trade mark by the defendants; and 

(q) that there has been no unfair competition 
on the part of the defendants; 

2. In failing to find and conclude that the plaintiff 
was entitled to have its trade mark protected from 
invasion or simulation by the defendants; 

3. In denying an injunction as prayed in the bill of 
complaint; 

4. In denying plaintiff the relief prayed for in the 
bill of complaint; 

5. In denying any relief to the plaintiff; 

6. In concluding in its findings of facts, findings not 
justified by the said Court’s opinion; and 

7. The Court erred in dismissing the bill of com¬ 
plaint. 

Since this is an equity suit based upon statutory 
rights and common law rights, and the several errors 
which the plaintiff claims were committed by the trial 
Court below are closely related and necessarily in¬ 
volved in the determination of the primary question 
presented by its appeal, plaintiff shall not deal with 
the assigned errors separately. 
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BRIEF OF ARGUMENT. 

There is herein apparently no dispute as to the fact 
that plaintiff is the prior user of the title in question 
by at least twenty years, and there is apparently no 
dispute but what the magazines reach the same reader 
groups and advertisers through the same type of solici¬ 
tation, but the defendants contend, and the Court below 
has ruled, that the name as used by the defendants 
“American Aviation” is not an infringement of the 
previously used trade mark “AVIATION,” and that 
the methods and displays employed by the defendants 
do not constitute acts of unfair competition. 

It is contended as a matter of fact and law that the 
trade marks are substantially identical; that the word 
“American” in association with “American Aviation” 
does not sufficiently distinguish the source and origin of 
defendants’ magazine from that of the plaintiff; that 
the display and associated features used in connection 
with “American Aviation” constitute acts of unfair 
competition against plaintiff, and that the use of these 
displays and associated features with defendants’ 
mark have not decreased the confusion which has 
arisen as to the true origin of the defendants’ solici¬ 
tation and magazine. 

The plaintiff does not question defendants’ right to 
assemble, edit, and publish the material included with¬ 
in the covers of their magazine, but plaintiff does com¬ 
plain that defendants are not justified under the law of 
trade marks or doctrine of unfair competition to use 
“American Aviation” as a main title to their maga¬ 
zine. 
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LAW. 

Federal Registration and Its Effect. 

The trade mark “AVIATION” was duly registered 
under the Trade Mark Act of February 20, 1905 in the 
United States Patent Office in the year 1928, and the 
validity of said registration has never been challenged, 
therefore, the registration is still valid and subsisting, 
unrevoked and uncancelled. 

Section 16 of said Act includes the provision that: 

“registration * * * shall be prima facie evi¬ 
dence of ownership.” 

See also Rice-Stix Dry Goods Co. v. Schwarzenbach- 
Ilitber Co.. 47 App. D. C. 249; Robertson et al. v. U. S. 
Ex Rel. Baldwin Co. (Court of Appeals, D. C.), 1923 
C. D. 304 and 309; Autoline Oil Co. v. Indian Refining 
Co.. District Court, D. Maryland, December 30, 1924; 
3 Fed. (2d) 457 at 462, 

This last case was a bill of complaint alleging in¬ 
fringement of two registered trade-marks, and com¬ 
plaining of acts of unfair competition. The bill of com¬ 
plaint was dismissed, but the Court said: 

“(24) The effect of the Trade-Mark Act of 
February 20,1905 (33 Stat. 24), should be con¬ 
sidered. Section 16 provides that the regis¬ 
tration of a trade-mark under the provisions 
of the act shall be prima facie evidence of own¬ 
ership, and any person who shall, without the 
consent of the owner, reproduce or colorably 

! imitate any such trade-mark shall be liable to 
an action for damages therefor at the suit of 
the owner. Section 19 provides that courts 
having jurisdiction of cases under the act shall 
have power to grant injunctions to prevent the 
violation of any right of the owner of a reg- 
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istered trade-mark on such terms as the court 
may deem reasonable. The allowance of a 
trade-mark by the Patent Office furnishes a 
strong presumption of its validity (Chapin 
Sachs Mfg. Co. v. Hendler Creamery Co., 254 
F. 553, 166 C. C. A. Ill), and in a case for 
violation of a properly registered trade-mark 
it is not necessary to show wrongful intent or 
facts justifying an inference of such intent.” 
(Emphasis supplied) 

The prima facie evidence of ownership here pre¬ 
sented has not been rebutted by any fact or facts pre¬ 
sented in this case. 

The exclusive right to the use of a trade mark is 
founded on priority of appropriation, and where, as 
here, the plaintiff was the first to appropriate “AVI¬ 
ATION” for a periodical and use it as a trade mark 
to identify origin of its goods, it is the owner. See 
United Drug Co. v. Theodore Rectanus Co., 248 U. S. 
90; Canal Co. v. Clark, 13 Wall. 311, 323; Manufactur¬ 
ing Co. v. Trainer, 101 U. S. 51, 53; and others. 

The plaintiff, as the now owner of said registration, 
is entitled to the remedy available to the owner as 
prescribed in Section 16, U. S. C. title 15, Section 96, 
of the statutes concerning the registration of trade 
marks. This statute includes: 

“ Any person who shall, without the consent 
of the owner thereof, * * * color ably imitate 
any such trade-mark and affix the same to mer¬ 
chandise of substantially the same descrip¬ 
tive properties as those set forth in the regis¬ 
tration, * # * and shall use, or shall have used, 
such reproduction, counterfeit, copy, or color¬ 
able imitation in commerce among the several 
States, or with a foreign nation, or with the 
Indian tribes, shall be liable to an action for 
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damages therefor at the suit of the oicner 
thereof; and whenever in any such action a 
verdict is rendered for the plaintiff, the court 
may enter judgment therein for any sum above 
the amount found by the verdict as the ac¬ 
tual damages, according to the circumstances 
of the case, not exceeding three times the 
amount of such verdict, together with the 
costs.” (Emphasis supplied) 

The court below in its findings, conceded that the 
plaintiff is the owner of the registered trade mark, 
but at the same time stated that the word “Aviation” 
is descriptive of the contents of plaintiff’s magazine. 

The word “AVIATION,” although a dictionary 
word, is not merely descriptive of a printed publica¬ 
tion, more particularly of the contents of a magazine. 
The word “AVIATION” means: 

“The art or practice of operating heavier- 
than-air aircraft.” 

Webster International Dictionary, 1937. 

It is urged by the plaintiff that the subjects matter 
covered in the magazine pertains more broadly to aero¬ 
nautics, which, as indicated by the dictionary, has the 
following definition: 

“The science that treats of the operation of 
aircraft; also, the act or science of operating 
aircraft.” 

Webster International Dictionary, 1937. 

The words “Aircraft” or “Aeronauts” might be 
deemed descriptive of an airplane or a person, and 
the words “Pulp,” “Monthly” or “Weekly” might 
describe a physical characteristic of a magazine, but 
“Aviation” is certainly not descriptive of a maga- 
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zine or its contents. However, admitting for the pur¬ 
pose of this case that the word “Aviation” could be 
used in a descriptive sense or to describe a section, 
portion, or subject covered in the magazine, and, there¬ 
fore, might be deemed descriptive following the defini¬ 
tion given in the case of Armstrong Paint and Varnish 
Works v. Xu-Enamel Corporation, 39 U. S. P. Q. 402, 
nevertheless, the user of such a descriptive word may 
become the owner of that word as applied to a specific 
commodity by extended use. The Supreme Court of 
the United States in the Armstrong case, .supra, said: 


“Here we have a secondary meanmg to the 
descriptive term ‘Xu-Enamel.’ This estab¬ 
lishes, entirely apart from any trade mark act, 
the common law right of Nu-Enamel Corpora¬ 
tion to be free from any competitor’s use of 
these words as a trade mark or trade name.” 


Assuming that the registered mark “AVIATION,” 
which is now owned by the plaintiff, is held to be de¬ 
scriptive, nevertheless, the plaintiff herein has proved 
ownership, and this ownership establishes, entirely 
apart from any trade mark Act, the common law right 
of the plaintiff to be free from acts of infringement 
and unfair competition in the competitive use of the 
mark or title “American Aviation” by defendants 
for magazines or the like. This reasoning finds sup¬ 
port in the Armstrong case, supra, where the Su¬ 
preme Court, in its concluding remarks, said: 

“The rights of Xu-Enamal Corporation to 
be free of the competitive use of ‘ Nu-Enamel ’ 
may be vindicated, also, through the challenge 
of unfair competition, as set out in the bill. 

The remedy for unfair competition is that 
given by the common law. The right arises 
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not from the trade-mark acts but from the 
fact that ‘Xu-Enamel’ has come to indicate 
that the goods in connection with which it is 
used are the goods manufactured by the re¬ 
spondent. When a name is endowed with this 
quality, it becomes a mark, entitled to protec- 

t * * 

'.Oil. 

*‘We agree with the conclusions of the Cir¬ 
cuit Court of Appeals that infringement is 
shown.” 

Infringement is not dependent only on the owner¬ 
ship of a Federal registration or the ownership of an 
arbitrary and coined mark, but infringement has been 
defined in Metcalf v. Ilanover , 204 F. 211, as follows: 

“Infringement is wrongful copying of a 
trade-mark.” 


in Block v. Jung Arch Brace Co., 300 F. 308, 309; 
certiorari denied, 266 U. S. 220, it was said: 

“Infringement of a trade-mark consists in 
the unauthorised use or colorful imitation of 
the mark already appropriated by another, 
upon goods of a similar class.” (Emphasis 
supplied) 

See also Thaddeus Davids Co. v. Davids, 233 U. S. 461; 
and Hall <£’ Buck cl v. Ingram, 28 App. D. C. 454. 

In the case at Bar, the plaintiff has established by 
proof the fact that its magazine “AVIATION” is sold 
and distributed in foreign countries, and is there also 
known by the name “American Aviation”, the name 
appropriated by defendants. 

It has also proved that the defendants’ magazine is 
not confined for distribution to the Americas, but is 
likewise sold in foreign countries. Therefore, it ap- 
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appears from the record that the magazines of both 
parties are in competition not only in this country and 
South America, but in foreign countries. 

In this connection, it has been held that affixing a 
mark to goods in this country for shipment abroad is 
an infringement in this country. Ileckvr II-O Co. v. 
Holland Food Corporation. 31 F. (2d) 794, and 

Vacuum Oil Co. v. Eagle Oil Co., 154 F. 867. 

Prior and Continued Use Establishes Secondary 

Significance. 

Let us assume that the word “ AVIATION” as ap¬ 
plied to a magazine pertaining to Aeronautics was 
not the happiest idea, nevertheless, no one else had 
previously used it for the same purpose. Moreover, 
through years of constant use the reading public had 
come to recognize this word as a means of identifying 
the plaintiff and of indicating origin of a magazine in 
the plaintiff, and there was absolutely no sound rea¬ 
son why the defendants should come into this field 
and select a mark that differs only in the use of the 
geographical designation “American.” Defendants’ 
alleged weapon or defense is that the words as used 
by it are descriptive. Nevertheless, defendants’ own 
witnesses admit that the words are used as titles or 
trade names and that the word “AVIATION” alone 
indicates origin of plaintiff’s magazine, that is, it has 
acquired a secondary significance. 

Secondary meaning or significance as defined in 
Black's Law Dictionary, Third Edition, 1933, page 
1172, is: 

“While generic names, geographical names, 
and names composed of words which are 
merely descriptive are incapable of exclusive 
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appropriation, words or names, which have 
a primary meaning of their own, such as 
words descriptive of the goods, service, or 
place where they are made, or the name of the 
maker, mav nevertheless, bv long use in con- 
nection with the business of the particular 
trade, come to be understood by the public 
as designating the goods, service, or business 
of a particular trader. This is what is known 
as the doctrine of ‘secondarv meaning’; and 
is the origin of the law of unfair competition, 
as distinguished from technical trade-marks 
or trade-names. Saunders System Atlanta 
Co. v. Drive It Yourself Co., 123 S. F. 132, 

135, 15S Ga. 1: Richmond Remedies Co. v. Dr. 
Miles Medical Co. (C. C. A.) 16 F. (2d) 598, 
602.” 

This definition was followed in a case involving the 
title to a magazine, for instance: 

In the case of Vogue Co. v. Brentano’s, 261 F. 420, 
District Judge Knox, speaking for the District Court 
of the Southern District of New York, 1919, and not¬ 
ing that the defendant urged that the word “Vogue” 
was descriptive, said: 

“This to a degree is true, but 1 do not be¬ 
lieve that the word 'Vogue’, as applied to the 
name of a magazine of the character of com¬ 
plainant's publication, is so descriptive as to 
preclude its use as a trade-mark at common 
law. In a sense it is more or less descriptive, 
but in the use complainant makes of the word 
I think it may be said to be arbitrary and 

somewhat fanciful. It is not necessarilv de- 

•> 

scriptive of a magazine making an appeal 
such as Vogue does to the general public of 
the country. A perusal of the table of con¬ 
tents of the copies offered as evidence upon 
this hearing refutes, 1 think, the suggestion 








that Vogue is so descriptive in character as 
to make it impossible for a valuable property 
right in its use for the name of a publication 
to be acquired. As to the secondary meaning 
that has attached itself to the word by reason 
of its exploitation by the complainant, there 
can be no question.” (Emphasis supplied) 

See also Photoplay Publishing Co. v. La Verne Pub¬ 
lishing Co., Inc., et al., supra. 

This, and other courts of equal or less jurisdiction, 
and the Commissioner of Patents, have from time to 
time been confronted with the question substantially 
identical with the main question herein, namely, 

Does a newcomer avoid infringement of a 
trade mark owned by another by merely add¬ 
ing thereto as a prefix a geographical or sim¬ 
ilar term? 

This Court and others have answered this question 
in the negative on several occasions. 

An applicant sought to register “Chancellor Club,” 
for cocktails, over “Club Cocktails,” and the Court 
of Appeals of the District of Columbia, denying regis¬ 
tration and referring to a previously decided case, 
IIcubit in et al. v. Adams cl al., 1*25 Fed. 782, involv¬ 
ing the claim of infringement and unfair competition, 
said: 


“If the words ‘Boston Club Cocktails’ misled 
or deceived the public because of the prior use 
of the words ‘Club Cocktails’ by another firm, 
we think it follows that the use of the mark 
‘Chancellor Club Cocktails’ would be likely to 
result in similar confusion, and that, there¬ 
fore, they should not be registered.” 
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In re S. C. Ilerbst Importing Company, 30 
Appeals D. C. 297 (1908). 

In the same year this Court in again referring to 
the Ileublein et al. v. Adams et al ease, supra, and 
holding 

‘ ‘ Edelweiss-Maltine ’ ’ 

deceptively similar to 

“Maltine” 


said: 

“The distinguishing feature of both marks is 
the word ‘Maltine’ and the allowance of the 
mark sought to be registered by appellant 
would deceive the public and injure the trade 
of appellee. (Ileublein et al. v. Adams et al., 

125 Fed. 782)” 

and concluded by saying: 

“The allowance of the registration of appel¬ 
lants’ design as a trade-mark would create 
confusion in the trade and subject to unfair 
competition the business of the appellee which 
has been legitimately conducted and built up 
through a long period of time.” 

The Peter Schoenhofen Brewing Co. v. The 
Maltine Co., 30 App. D. C. 340. 

Other courts have held that the mere addition of a 
geographical or similar term will not distinguish word 
marks, otherwise the same. 

“American Beauty” and 
“Beauties” 

The E. Kahns Co. v. The Wm. Schluder- 
ber-T. J. Kurdle Co., 20 T. M. Rep. 145 


‘American Queen” and 
“Queen” 

Ex parte Crowley Milner <£ Co. 6 T. M. 
Rep. 594. 

‘Boston Club Cocktails” and 
“Club Cocktails” 

Heublein et al v. Adams et al, supra. 

“Little Hungary” infringed by 
‘Broadwav Little Hungary” 

Schwartz v. Meiorwitz. 6 T. M. Rep. 98 
(New York Supreme Court, Dec. 27, 1915). 

‘Durham Domino” and 
“Domino” 

Ex parte Durham Duplex Razor Company, 
1912 C. D. 209. 

‘Georgia Coon” infringed by 
“New Coon” 

Western Grocery Co. v. Caffarelli Bros., 
108 S. W. 413 (Texas, 1908). 

‘Niagara Bud” and 
“Bud” 

Anheuser-Busch, Inc. v. Power City Brew¬ 
ing Co., 28 F. S. 740; 29 T. M. Rep. 490. 

‘Pacific Grocerteria” infringes 
“ Grocerteria No. 1” 

Grocerteria Stores, Inc., v. Tibbett, 162 
Pac. 54 (Washington Supreme Court, 
1916). 


48 


“Passaic County Safety Storge Company” 

conflicts with 

“Safety Storge Company” 

Safety Storage Co. v. Lupenski et al., 17 T. 
M. Pep. 120 (Court of Chancery of New 
Jersey, Feb. 14, 1927). 

“Winchester Scout” and 
“Scout” 

Boy Scouts of America v. Winchester Re¬ 
peating Arms Co., 15 T. M. Rep. 142. 

“Forest of Fiance” and 
“Forest” 

Leon Colien v. Renaud et Cie of America, 
17 T. M. Rep. 345. 

“Queen of the West” and 
“Queen” 

Ammon <£ Person v. Narragansett Dairy 
Co., Ltd., 252 Fed. 276, (U. S. Dist. Ct. R. I., 
July 31, 1918). 

Nims on “Unfair Competition and Trade-Marks,” 
Section 279, “Names of Newspapers and Magazines,” 
refers to two early cases where injunctions were 
granted to restrain the use of marks differing only by 
reason of the use of a geographical prefix namely: 
“The U. S. Police Gazette” conflicts with 

“National Police Gazette” 

Mat sell v. Flmagan, 2 Abb. Rep. (N. S.) 
459 (1867); and 
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“Grocer” infringed by 
“American Grocer” 

American Grocer Pub. Ass’n v. The. Grocer 
Co., 51 How. Pr. Rep. 402 (1881); 

The following trade marks, trade names, or titles for 
publications were also held to be in conflict. 

“Mail” and 

“The Morning Mail” 

Walter v. Emmott, 54 L. F. (Ch.) N. S. 1059 
(1885); 

“The Investor” and 

“The United States Investor” 

Investor Pub. Co. of Mass. v. Dobinson et 
al., 72 Fed. 603, (1896); 

“Broadcaster” and 
“The California Broadcaster” 

Ex parte Radio Public Relations Bureau, 21 

T. M. Rep. 530, (1931); 

“Suburban Life” and 

“Philadelphia Suburban Life” 

Suburban Press v. Philadelphia Suburban 
Pub. Co., 75 Atl. Rep. 1037, (1910); 

“Today” and 

“Today’s Magazine of America” 

Ex parte Selling-Finance Pub. Co., 12 

U. S. P. Q. 426, (1932); 
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“Vogue” and 
“La Vogue Parisienne” 

Vogue Co. v. Brentano’s, supra; 

“Comfort” and 
“Home Comfort” 

Gannett v. Ruppert, 119 F. R. 221, (1902); 

“Social Register” and 
“Howard’s Social Register” 

Social Register Association v. Howard, 60 
Fed. 270; 

“World’s Fair News” and 
“New World’s Fair 1939, Inc.” 

New York World's Fair 1939 , Inc. v. 

World’s Fair News, Inc. et al., 10 New York 

Supp. 56, (1931). 

These decisions are believed sound in reasoning and 
law, and are at least persuasive if not decisive of the 
issues herein framed. 

Assuming that the defendants used the words 
“American Aviation” in anv form or stvle, and en- 
tirelv different in design and arrangement from the 
form or forms in which the plaintiff employs its mark, 
nevertheless, it is urged that the outstanding origin 
indicator is the word “AVIATION.” Should this 
Court hold that the word “American” is a sufficient 
distinguisher that is, renders “American Aviation” 
different from “AVIATION” and permit the defen¬ 
dant to continue the use of the title “American Avia¬ 
tion,” it would be contrary to the weight of authority, 
and it would cause irreparable damage to the plaintiff 
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who has spent thousands of dollars over a period of 
twenty-four (24) years to establish its mark, and it 
would also open the door wide to fraud and unfair 
competition. 

It is repeated and earnestly contended that the use 
of the prefix “American,” in association with “Avia¬ 
tion” as a title to a magazine would not distinguish 
from plaintiff’s mark or the title “AVIATION” ap¬ 
plied to a magazine published and distributed in the 
United States. 

If the decision of the lower court were sustained, it 
would not only be contrary to the weight of authority, 
but would mean that a competitor and late comer in 
the field could add the word American to the title of 
any well known periodical published in America, and 
greatly confuse the public and injure publishers. For 
instance, supposing a newcomer would use American 
Literary Digest or American Printers Ink, or Amer¬ 
ican Esquire or American Marriage, or American 
Photoplay, or American Broadcaster, it would certainly 
seem clear that these titles are infringements of and 
in conflict with Literary Digest, Photoplay, Esquire, 
Broadcaster, etc. The fact is, the word American used 
in the title “American Aviation” says merely that it 
is a magazine published in America, and what is left 
of the title is, “AVIATION,” which is plaintiff’s prop¬ 
erty as an origin indicator for magazines. 

The foregoing decisions, and those which follow, 
leave no doubt, especially in the minds of the various 
courts, including this Court, that the geographical term 
American is not a sufficient differential to distinguish 
the titles “American Aviation” and “AVIATION”, 
or origin of the magazines so labeled. 

This Honorable Court has, on previous occasions, 
considered favorably the rights of prior users of titles 
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or trade marks to publications and to be free to use 
the same without infringement by others; for instance, 
this Court in a fully considered case involving facts not 
unlike those herein, held that 

“Modern Marriage” 

was infringed by and was confusingly and deceptively 
similar to the trade marks 

“Marriage” and 
“Marriage Stories.” 

See Xrw Metropolitan Fiction, Inc., v. Dell Publishing 
Co., 57 App. D. C. 244. 

This Court said: 

“ ‘It is not disputed, it could not be disputed 
under the authorities, that the title of a pub¬ 
lication may become a trade-mark.’ New York 
Herald Co. v. Star Co., 146 Fed. 204; 38 Cvc. 

740; Gannett v. Ruppert, 127 Fed. 962. The 
only question therefore is whether the name 
* Modern Marriage ’ is sufficiently similar to 
‘ Marriage ’ or ‘Marriage Stories', when used 
as the names of magazines, as to likely cause 
confusion in the mind of the public and deceive 
purchasers. In answering this question it 
should be remembered that the magazines in 
question are all monthly magazines, dealing 
with the same kind of literature, and seeking 
their customers among the same class of 
readers. 

**We think that the names in question are 
confusingly similar ivhen used in such compe¬ 
tition. The word ‘ Marriage’ is the striking 
and dominating term in the title ‘Modern Mar¬ 
riage’; it is the only word in the title ‘Mar¬ 
riage’; and it is the prominent term in ‘Mar¬ 
riage Stories.’ It is certainly likely that the 
readers of these magazines would not ordinar- 
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ily keep the different titles in mind so as to 
distinguish between the respective publica¬ 
tions when making purchases. In Gannett v. 
Ruppert, supra, it is said that a person pub¬ 
lishing a magazine under the name ‘Comfort’ 
has a trade-mark in such title, which is in¬ 
fringed by the use of the name ‘Home Com¬ 
fort’ for another magazine. In Vogue Co. v. 
Brentano’s, 261 Fed. 420, the trade-mark 
‘Vogue’ as the name of a magazine, was held 
to be infringed by the use of ‘La Vogue Paris- 
sienne’ as the name of another publication. 

In Art Metal Const. Co. v. Textile Pub. Co., 

54 App. D. C. 75, it was held by this court that 
the name ‘The Office Economist’ followed by 
the words ‘House Organ’, if used as the name 
of a publication, would so closely resemble the 
trade-mark name ‘Dry Goods Economist’ for 
another publication in the same trade, that 
readers would be liable to confuse the two, and 
accordingly that registration should be de¬ 
nied the former.” 

The prices of the two magazines in the case at bar 
are given as $3.00 annually, but the defendants con¬ 
tend that their goods are published semi-monthly, 
whereas the plaintiff’s magazine is now a monthly 
magazine. 

In this connection, attention is invited to the decision 
of Cannett v. Ruppert. supra , where the question of dif¬ 
ference in price and size w T as held to be not controlling 
or favorable to a newcomer, and to the following case 
of this Court, where the difference in the goods and 
period of issuance was held not a distinguishing differ¬ 
ence. See Art Metal Construction Co. v. Textile Pub¬ 
lishing Co., 54 App. D. C. 75. 
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"this Court in holding “House Organs” distributed 
weekly or monthly to be goods of the same descriptive 
properties as a “Magazine,” said: 

“The mere fact that applicant’s magazine is 
circulated as a house organ does not, as I view 
the matter, entitle applicant to the registra¬ 
tion of a trade-mark which otherwise would 
not be registrable.” * * * 

“Applicant’s periodical has the same ap¬ 
pearance and contains the same matter 
whether it is sold on the news stands or dis- 
, tributed as a house organ or is published 

monthlv or weeklv. If it so closelv resembles 
• » * 

the opposer’s periodical that the reader is 
liable to confuse the two, it is plain injury may 
be done the opposer. 

“/ am unable to reach any other conclusion 
than that the mere fact that one periodical is 
published at more widely separated times than 
another is restricted to one class of readers, 
hut which class may fairly include those 
classes reached by the periodical of such 
, another , and is distributed as a house organ 

does not entitle the applicant to the registra¬ 
tion of a trade-mark that is so similar to that 
of a prior owner and registrant as to other¬ 
wise cause confusion of origin.” (Emphasis 
supplied) 

The reasoning applied by this Court in the above 

cases is believed sound and consistent with the weight 

of authoritv. 

» 

In the case of Time, Inc. v. Ultem Publications. Inc., 
(C. C. A., 2d Cir.), 37 U. S. P. Q. 559, the Court said: 

“It is of course true that nobody would buy 
‘Movie Life’, supposing it to be ‘Life’, but 
that possibility is not the only grievance of 
which the plaintiff may complain. Similarity 
of makeup usually signifies the same source; 
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the publisher of ‘Movie Life’ is likely to be 
taken as the publisher of ‘Life’; if so, the 
plaintiff may insist that its reputation shall 
be of its own making alone. Yale Electric 
Corp. v. Robertson (C. C. A. 2) 26 P. (2d) 972; 
Waterman Co. v. Gordon (C. C. A. 2) 72 F. 

(2d) 272 (22 USPQ 268). Three In One Oil 
Co. v. St. Louis Rubber Cement Co., Cust. & 

Pat. App., 87 F. (2d) 479 (32 USPQ 192).” 

and without having the benefit of any evidence of mis¬ 
taken identity or confusion, further said: 

‘‘It is probably too soon to learn whether 
any actual confusion will result, certainly the 
plaintiff has not so proved that it has yet done 
so; but the similarity could scarcclv have been 
accidental in origin, and the defendant refused 
to make any change when challenged at the 
very outset.” 

If “Movie Life” conflicts with or infringes the title 
“Life” certainly the court below erred in holding that 
“American Aviation” does not infringe the title 
“AVIATION.” 

In Dell Publishing Co. v. Ultcm Publications , Inc., 
ct al. y 29 T. M. Rep. 321, an action for infringement and 
unfair competition, the Court (New York Supreme 
Court) held that the defendant was guilty on both 
counts. In holding that the titles 

“Modern Movies” and 

“Modern Magazine” 

infringed 

“Modern”, 
the Court said: 

“There is no doubt that the word ‘Modern’ 
is a generic term, * • * ” 
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“Plaintiff's term ‘Modern’ has acquired a 
secondary meaning as applied to its magazine 
featuring tbe movie picture world.” • * * 

“While, as I said, there is nothing to stop 
defendants from borrowing ideas or features 
of plaintiff’s magazine, or of other magazines, 
within the limits of the copyright, trade-mark 
and patent laws, this should not be encouraged 
by permitting defendants to use the title ‘Mod¬ 
ern’ in connection with the title of their maga¬ 
zine.” 

Under the facts in the case at bar and the settled 
law on the subjects matter, it is clear that the Court 
below committed reversible error in adjudging that 
defendants were not guilty of infringing the plaintiff's 
trade-mark. 

Doctrine of Unfair Competition Applies. 

In addition to the proof of infringement, the plain¬ 
tiff has also proved beyond any reasonable doubt that 
defendants have committed acts amounting to acts 
chargeable as unfair competition. 

The acts of unfair competition charged against de¬ 
defendants have committed acts amounting to unfair 
competition. 

(a) Illustrating the mark “American Avia¬ 
tion” in the type display, simulating and/or 
copying that designed by plaintiff in 1930; 

1 (b) Using a contrasting color scheme as a 

background for the display of the title “Amer¬ 
ican Aviation”; 

(c) Using in their sub-title the words 
“American Aeronautics” in imitation of the 
plaintiff’s sub-title, which has included the 


57 


words “American Aeronautical Magazine" 
since 1923; 


(d) Employing in the display 
“American Aviation" a winged design with a 
disc-like feature in the center thereof, which 
composite winged design has been continuously 
used by plaintiff since 1916; and 


(e) In making unwarranted and unproved 
statements in its magazine about the plaintiff 
and its magazine after this suit was tiled. 
(Plaintiff’s Exli. M and R. 225.) 


It is believed that the proofs show that each and 
every one of these acts should be held to have caused 
injury to the plaintiff and contributed materially to 
the known and probable confusion existing in the 
minds of the reading public as to the true source and 
origin of defendants’ service and magazine. 

The essence of the wrong in the case of similaritv of 
names or marks applied or given to articles, consists 
in offering for sale, or sale of goods or service of one 
person in such a manner so as to lead the purchaser or 
public to believe that they originate with another or 
prior user, or to enable dealers to palm off the goods 
or service of one for those of another. See Sweet Six¬ 
teen Co. v. Sweet **16” Shop (C. C. A., Utah, 1926), 15 
Fed. (2nd) 920; also Pulitzer Pub. Co. v. Houston 
Printing Co. (C. C. A. 1926), 11 Fed. (2d) S34. 

It was said in Photoplay Pub. Co. v. La Verne Pub. 
Co., Inc., et al., supra, that: 

**In actions of unfair competition, where the 
goods of one are passed off as those of an¬ 
other, it is not necessary for the complainant 
to prove that the defendant intended to pass 
off his goods as those of the complainant. The 


question is: What is the commercial effect of 
what he is doingf If the effect is to pass off 
his goods for those of the complainant, his 
, good intentions or honesty of purpose is not a 
defense. * * * Many tests may be adopted 
as to what is calculated to deceive, or what the 
commercial effect of the thing will be; but the 
all-sufficient test is whether or not, in the light 
of experience . the thing has actually confused 
and deceived." (Emphasis supplied) 

i 

Where a manufacturer has habitually stamped his 
goods with a particular mark or brand, a Court of 
Equity will restrain another party from adopting or 
simulating it for the same kind of goods. McLean v. 
Fleming . 96 U. S. 245. 

In the above decision, relief on the basis of unfair 
competition was granted where a defendant by his 
marks, signs, labels or any other ways, represented to 
the public either directly or indirectly, that the goods 
sold by him were produced by the complainant . This 
is deemed a palming off of goods of those of a different 
producer to the injury of the plaintiff. 

In another of the leading cases on this subject, 
namely, Hanover Star Milling Co. v. 7). D. Metcalf , 
et al ., 240 U. S. 403, the Supreme Court of the United 
States said: 

j “The redress that is accorded in trade-mark 
cases is based upon the party’s right to be pro¬ 
tected in the good-will of a trade or business. 

The primary and proper function of a trade¬ 
mark is to identify the origin or ownership of 
the article to which it is affixed.’’ * * * 

“This essential element is the same in trade¬ 
mark cases as in cases of unfair competition 
unaccompanied with trade-mark infringement. 

In fact, the common law of trade-marks is but 
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a part of the broader law of unfair competi¬ 
tion.” * * * 

“Common-law trade-marks, and the right 
to their exclusive use, are of course to be 
classed among property rights (Trade-Mark 
Cases, 100 U. S. 82, 92, 93); but only in the 
sense that a man’s right to the continued en¬ 
joyment of his trade reputation and the good¬ 
will that flows from it, free from unwarranted 
interference by others, is a property right, for 
the protection of which a trade-mark is an in¬ 
strumentality.” 

Another interesting case dealing with the infringe¬ 
ment of titles to publications is that of Fawcett Pub¬ 
lications, Inc. v. Popular Mechanics Co. (C. C. A. 3rd 
Cir.), 27 U. S. P. Q. 116. The Court, while sug¬ 
gesting in that case that the mere resemblance to the 
words 


“Modern Mechanics and Inventions” 


to 

“Popular Mechanics” 

is not sufficient to establish unfair competition, noted 
that the defendant had not attempted to actually 
palm off his goods as those of plaintiff, but held never¬ 
theless, that defendant was guilty of unfair competi¬ 
tion. In the case at bar the display of “American 
Aviation” and the features associated therewith are 
in fact substantial copies of like features previously 
and now employed by plaintiff (Plfs. Exhs. A, J, & M). 

It is noted further that the Court in holding that 
the plaintiff was not using the word “Mechanics” 
alone as a title, said: 


GO 


“Hut it should not be overlooked that ‘Me¬ 
chanics’ is not the title by which the plaintiff 
displays its magazines to the world. ‘Popu¬ 
lar Mechanics’ is its title and with that the 
plaintiff by long, continuous use has built up 
its success. Despite statements to the con¬ 
trary, both words of the title are of equal dig¬ 
nity and importance and they have always 
been used together without distinguishing em¬ 
phasis.” 


Tu the case at bar, the mark “AVIATION” has ac¬ 
tually been used alone as the main title to and does 
identify the plaintiff's magazine. The single word 
“AVIATION” has been registered as an arbitrarv 
mark in the United States Patent Office, and the plain¬ 
tiff and its magazine have been, and are known and 
identified by the mere word “AVIATION.” More¬ 
over, it is repeated that the defendants in the case at 
bar have dressed up their mark and used other associ¬ 
ated features that are imitations or copies of the plain¬ 
tiff's display and associated features. 

It is hard to perceive how a competitor could come 
any closer to copying or imitating the mark of an¬ 
other without actually making a Chinese copy of the 
plaintiff’s title and other various means of indicating 
origin. 

Practically all that the defendants have done herein 
is to add the geographical term “American” to the 
trade mark “Aviation.” This is not enough to dis¬ 
charge the defendants of the charge of infringement 
and unfair competition. This contention is supported 
by the facts and the cited decisions. 

Attention is again invited to the case of Suburban 
Press v. Philadelphia Suburban Publishing Co., supra, 
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where the Supreme Court of Pennsylvaia being con¬ 
fronted with a question not unlike that presented 
herein and in holding 

“Philadelphia Suburban Life'’ 

infringed the magazine title 

“Suburban Life”, 

said that: 


“It is therefore perfectly apparent that 
one object of the defendant was to imitate as 
nearly as possible the magazine or periodical 
published by the plaintiff, in general appear¬ 
ance and subject-matter of contents, as well as 
in name, and to thereby gain an unfair ad¬ 
vantage over the plaintiff in its trade, and to 
reap the benefit of its years of labor, the skill 
and the money employed by the plaintiff and 
its predecessor in introducing its magazine 
and building up its business. It is also made 
clear by the evidence that the great similarity 
of the two periodicals, particularly in name, 
will tend to deceive, confuse, and mislead the 
reading and advertising public." (Emphasis 
supplied) 


It is urged that the facts in the cited case are sub¬ 
stantially identical with those herein. 

The Supreme Court of the United States in a re¬ 
cent case, namely, The Armstrong Paint and Varnish 
Works v. Nu-Enamel Corporation, supra, and holding 
“Xu-Beauty Enamel” to infringe “Nu-Enamel,” 
said: 


“We agree with the conclusion of the Cir¬ 
cuit Court of Appeals that infringement is 
shown. 

“The rights of Nu-Enamel Corporation to 
be free of competitive use of ‘Nu-Enamel’ 
may be vindicated, also, through the challenge 
of unfair competition as set out in the bill.” 
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“The right (unfair competition) arises not 
from the trade-mark acts but from the fact 
that ‘Xu-Enamel’ has come to indicate that 
the goods in connection with which it is used 
are the goods manufactured by the respon¬ 
dent. When a name is endowed with this 
quality, it becomes a mark, entitled to pro¬ 
tection. The essence of the wrong from the 
violation of this right is the sale of the goods 
of one manufacturer for those of another. 
(Elgin National Watch Co. v. Illinois Watch 
Co., 179 U. S. 665-674) ” 


The defendants below contended, and the Court 
found, that there had been no substantial evidence of 
confusion as to origin. However, and although the 
showing of substantial evidence of confusion is not 
fatal to plaintiff’s complaint of infringement and 
unfair competition, nevertheless, the proofs herein 
are contrary to the findings. It is contended that the 
marks and the associated features are so close that 
the showing of actual instances of confusion as to 
origin and identity are not believed necessary to jus¬ 
tify this Court in reversing the Court below and hold¬ 
ing that the plaintiff is damaged. The proof that 
persons have been misled as to the true connection 
and association of the defendants and their magazine, 
and that plaintiff has been falsely charged for matters 
that were chargeable to defendant is pertinent and 
persuasive evidence that the mark complained of is 
likely to deceive purchasers to the injury of plain¬ 
tiff. American Tin Plate Co. v. Licking Roller Mill 
Co., 158 F. 690. 

In the case of Liebig’s Extract of Meat Co., Ltd. v. 
The Chemists Cooperative Society, Ltd. 13 R. P. C. 635 
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and affirmed in 736, the Court considering the question 
of unfair competition and infringement, stated: 

“There is no evidence of any deception; and 
naturally, in this case, as in all others that 
ever I heard of, stress has been laid upon 
that. I think, sometimes, in urging that point, 
counsel forget that if one case of actual decep¬ 
tion is proved there is no more to be said on 
either side. The case is at an end.*’ 

While it is difficult in cases of this kind to bring 
to light all instances of misidentity of the parties and 
confusion in the minds of the reading public, never¬ 
theless, the showings here made furnish a fair cross- 
section, are substantial and to the effect that the mere 
use of the trade-marks in issue has been the cause of 
great expense, injury aid annoyance to the plaintiff, 
and confusion in the trade and in the public mind. The 
only attempt by defendants to offset this evidence of 
confusion and misidentity of the parties was through 
the introduction of a select class of witnesses, all of 
whom but one testified, that they were familiar with, 
and knew the separate origins of the respective maga¬ 
zines. 

Such proof is not enough to impeach or discredit the 
fact that some confusion as to true identity of the 
parties and the origin of their service and magazines 
has actually arisen, and in various forms. 

In the case of Photoplay Publishing Co. v. La Verne 
Publishing Co., Inc., et al. supra, a similar contention 
and showing were made, but the Court said: 

“A number of witnesses testified that 
the defendants’ publication had been passed 
off on them for that of the complainant’s. 
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This number was not large when compared 
with the entire circulation of the publication, 
but it was quite large when the difficulty of se¬ 
curing such testimony is considered. * * * The 
only effort the defendants made to impeach 
it was to show that other persons, mostly ex¬ 
perienced in the trade, at other times and 
places, had not been confused or deceived.” 

While there is no known evidence that the defen¬ 
dants magazine has been passed off for that of plain¬ 
tiff, it is evident that the service by each has been 
confused and substantial confusion and injury has re¬ 
sulted due merely to the contemporaneous use of the 
two trade marks, “AVIATION” and “American Avi¬ 
ation.” 

The Court’s attention is also called to Ammon <& 
Person v. Karragansett Dairy Co., Ltd., supra, where 
the District Court of the District of Rhode Island, in 
holding that “Queen of the West” was infringed by 
the use of the word “Queen” for the same goods, said: 

“There is no evidence in the case to show 
that in fact the goods of the defendant were 
ever mistaken for those of the plaintiff, or 
that any person was ever deceived in the pur¬ 
chase of oleomargarine by the use of the de¬ 
fendant’s marks, or that the defendant has 
interfered with the plaintiff's market, or de¬ 
prived it of any protits, or to show any ele¬ 
ments of actual fraud. 

“1 am of the opinion that the plaintiff is 
entitled to an injunction against infringe¬ 
ment of the plaintiff’s trade-mark ‘Queen of 
the West,’ and against the use of the word 
‘Queen’ in connection with the sale of oleo¬ 
margarine.” 
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CONCLUSION. 

In conclusion we respectfully submit that the plain¬ 
tiff is entitled to protection in the use of its trade¬ 
mark and in its good-will. 

The record shows that plaintiff has been using the 
trade-mark “AVIATION’’ as a main title for over 
twenty-four (24) years, including use in the District 
of Columbia prior to 1937; that the word “AVIA¬ 
TION” is a means of indicating origin in the plain¬ 
tiff and ownership of its magazine; that the words 
“American Aviation” and “AVIATION” each iden¬ 
tified the plaintiff, and its magazine prior to defen¬ 
dants’ entry into the field, and that its business repre¬ 
sents a substantial investment in the establishment of 
the trade-mark and in the creation of a good-will there¬ 
under. 

With knowledge that the plaintiff had established a 
good-will under this trade-mark, the defendants en¬ 
tered into the business of publishing a magazine sim¬ 
ilar in nature, function, and type to the magazine of the 
plaintiff, and in adopting the trade-mark “American 
Aviation” appropriated the plaintiff’s trade-mark. 
Moreover, and in addition, the defendants actually suc¬ 
ceeded in appropriating the style and design with as¬ 
sociated features, which had been previously adopted 
and are now used by the plaintiff. 

The defendants’ alleged trade mark is substantially 
identical with the trade mark owmed by the plaintiff, 
and the only differential is the use of the prefix Amer¬ 
ican, which, under the facts and the law, is insufficient, 
in this case, to justify the defendants in continuing to 
use the word mark “American Aviation.” 

If a newcomer should be allowed to appropriate the 
established mark of another by merely adding the word 
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“American”, it would certainly throw the public and 
trade into confusion and destroy many valuable trade¬ 
mark and property rights. 

It does not seem to be reasonable or possible that 
the plaintiff should be denied the protection prayed 
for in the unmolested use of its trade mark after 
twenty-four years in business under this name. 

The plaintiff’s right is clear. The relief prayed for 
should have been granted. Accordingly it is submitted 
that the decree should be reversed. 

Charles R. Allen, 

Attorney for Plaintiff. 

Joseph A. Gerardi, 

Of Counsel. 
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No. 7615 
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McGRAW-HILL PUBLISHING CO., INC., Appellant, 

v. 


AMERICAN AVIATION ASSOCIATES, INC., 
AND WAYNE W. PARRISH, Appellees. 

APPELLEES’ BRIEF 


Statement of the Case 

The appellant (plaintiff below and so designated in this 
brief) is the owner and publisher of the magazine “Aviation”. 
The appellees, defendants below, publish the magazine 
“American Aviation”. A number of copies of each of these 
magazines are in evidence as Plaintiff’s Exhibits I to 1-9 
and M to M-2, inclusive. A typical cover page of each of 
these two magazines is reproduced, in reduced size, on pages 
2 and 3 of this brief. 
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Appellees' Brief 


The plaintiff began the publication of “Aviation” in 1929, 
when it purchased the magazine from a prior owner. Be¬ 
fore its purchase by the plaintiff, this magazine had been 
published for a number of years under the names “Aviation”, 
“Aviation and Aeronautical Engineering” and “Aviation and 
Aircraft Journal”. The magazine is published once a month. 

The defendant, American Aviation Associates, began the 
publication of its magazine, “American Aviation”, in June 
1937. This magazine is published twice each month. 

A concise statement of the essential facts of this case is 
included in the Findings of Fact of the court below (R. 212- 
214). 

In this suit the plaintiff contends that it has the exclusive 
right to use the word “Aviation” as a name or title for a 
magazine and that the defendants are infringing its rights 
by use of the title “American Aviation”. The defendant 
Wayne W. Parrish is sued as president of the defendant 
corporation and editor of its magazine. Two other officers 
of that corporation were named defendants, but the suit was 
dismissed as to them at the trial, by voluntary action of 
plaintiff’s counsel. 

The plaintiff claims that its statutory and common law 
rights have been infringed and that the defendants have been 
guilty of unfair competition. It asks for an injunction, an 
accounting and damages. The contentions of the plain¬ 
tiff may be summarized as follows: 

1. That the plaintiff acquired exclusive rights to the 
use of the word “Aviation”, as a title for a magazine 
by reason of its registration in the Patent Office under 
the Act of 1905, or 
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2. That it has acquired exclusive rights, under the 
common law, to the use of the word “Aviation” as a 
title for magazines, on the theory that, because of its 
long and exclusive use of that title, the trade-mark 
“Aviation” has acquired a “secondary meaning”. 

3. That the rights which the plaintiff has thus ac¬ 
quired have been infringed and violated by the publica¬ 
tion of the defendants’ magazine, “American Aviation”, 
or 

4. That the defendants have been guilty of actions 
or practices constituting unfair competition. 

5. That the plaintiff has been damaged. 


Summary of Argument 

I. Plaintiff acquired no substantial rights by the regis¬ 
tration of its trade-mark. 

II. The title of plaintiff’s magazine is descriptive of its 
contents, and plaintiff could not have acquired exclusive 
right to the use of that title. 

III. The title of plaintiff’s magazine has not acquired 
a “secondary meaning.” 

IV. The two magazines are not similar in appearance, 
format, content or purpose. 

V. There is no evidence of unfair competition. 

VI. There is no substantial evidence of confusion, or 
likelihood of confusion, between the two magazines. 

VII. The cases cited in plaintiff’s brief do not support 
its contentions. 
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ARGUMENT 

I. 

Plaintiff acquired no substantial rights by the registra¬ 
tion of its trade-mark. 

Contrary to contentions which the plaintiff makes in its 
brief, its substantial rights are not enlarged by the fact that 
the title “Aviation” has been registered as a trade-mark in 
the United States Patent Office. 

In the case of Rouss r. Winchester, 300 F. 706, 712, the 
Circuit Court of Appeals for the Second Circuit said: 

“The act of 1905 confers no title to marks registered 
under it, but merely makes registration under it prirrm 
facie evidence of title derived from use at common law.” 

The same court, in Emerson Electric Mfg. Co. v. Emerson 
Radio d* Phonograph Corp., et al., 105 F. 2d 90S, 910, which 
was a suit based on alleged trade-mark infringement and un¬ 
fair competition, said: 

“We may start by at once laying aside the plaintiff’s 
registration of its name. That did not enlarge its 
substantive rights at all; all it did was to confer juris¬ 
diction on the court and give the registrant certain 
procedural advantages. Ungles-Hoggette Mfg. Co. v. 
Farmers' H. & C. P. Co., S Cir., 232 F. 116; Scandinavia 
Belting Co., v. Asbestos & Rubber Works, 2 Cir., 257 F. 
937, 952; Armour & Co. v. Louisville Provision Co., 6 
Cir., 2S3 F. 42, 45; Charles Broadway Rouss, Inc., v. 
Winchester Co., 2 Cir., 300 F. 706, 712; Kellogg Co. v. 
National Biscuit Co., 2 Cir., 71 F. 2d 662, 666.” 

In the recent case of Schneider Breicing Company v. Cen¬ 
tury Distilling Company, 107 F. 2d 699, 703, the court said: 
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“The United States statutes, 15 U. S. C. A. § SI et seq., 
providing for the registration of trade-marks and the 
assignment of registered trade-marks neither confer nor 
limit substantive rights. They merely confer certain 
procedural advantages to the registrant. The substan¬ 
tive rights are determined wholly by common-law prin¬ 
ciples. Registration does not create a trade-mark; 
neither is it essential to its validity. Armour & Co. v. 
Louisville Provision Co., 6 Cir., 2S3 F. 42, 45.” 

See also John Morrell and Co. v. Doyle, et ah, 97 F. 2d 232. 

n. 

The title of plaintiff’s magazine is descriptive of its con¬ 
tents, and plaintiff could not have acquired exclusive right 
to the use of that title. 

The court below found (R. 214) that the title “Aviation” 
is descriptive of the contents of the plaintiffs magazine. But 
for the fact that the plaintiff, in its brief, insists that this 
finding is erroneous, we would consider it too obviously cor¬ 
rect to require the support of any discussion in this brief. 
The contentions advanced by the plaintiff raise the question 
of whether the finding of the court below is supported by 
any substantial evidence. That question is easily answered 
by a perusal of the copies of the magazine “Aviation” which 
are in evidence (Plf. Ex. I to 1-9). It is obvious to even 
the casual observer that the plaintiff’s magazine is devoted 
entirely to technical and other articles pertaining to the vari¬ 
ous branches of the aviation industry. 

The magazine “Aviation” is one of a number of so-called 
“trade” magazines published by the plaintiff corporation, and 
the plaintiff proved (R. 106-108) that its publication is prop¬ 
erly classified as a “business paper” for the aviation industry. 
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The managing editor of “Aviation” testified (R. 127, 131- 
133) that that magazine is intended to be read by persons 
connected with the aviation industry and that the plaintiff 
attempts to limit its circulation to such persons because the 
magazine is not designed for reading by the general public. 
The plaintiff contends, in its brief (pp. 40-41), that the title 
“Aviation” is “certainly not descriptive of a magazine or its 
contents.” On the contrary, we contend that no single word 
could be found which would better describe the nature and 
content of the plaintiff's magazine. It is no less descriptive 
than the magazine titles “Popular Mechanics,” Photoplay” 
and “College Humor,” which have been the subject of litiga¬ 
tion similar to this. 

In Popular Mechanics r. Fawcett Publications, Inc., 9 F. 
Supp. 474: SO F. 2d 194; 92 F. 2d 1S1, suit was brought by 
the publishers of the magazine “Popular Mechanics” who 
asked for an injunction and other relief on the ground that 
the defendant was infringing its trade-mark and was guilty 
of unfair competition in publishing a magazine under the 
title “Modern Mechanics.” The District Court decided the 
case in favor of the plaintiff, awarding an injunction and 
an accounting, but this decision was reversed by the Circuit 
Court of Appeals, which said (80 F. 2d 199) : 

“The decree of the District Court gives the plaintiff 
the exclusive use of a common, descriptive word. In so 
doing, it goes too far. While defendant may use the de¬ 
scriptive word ‘Mechanics' in the title of its magazine, 
it must do so in such manner as will distinguish it from 
plaintiff's magazine and thus prevent deception to the 
purchasing public.” 

After that decision, the District Court ruled that the plain¬ 
tiff was not entitled to any relief, and the case was again re- 
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viewed on appeal. The appellate court, calling attention to 
the fact that the evidence in the case showed that the defend¬ 
ant had so “dressed” its magazine as to make it appear very 
similar to the magazine of the plaintiff, reversed the decree 
with instructions to enter a decree allowing to the plaintiff 
an accounting for profits and damages and also for an in¬ 
junction prohibiting the defendant from “so dressing and 
contriving its publication” as to deceive the purchasing 
public. The court said (92 F. 2d 182): 

“The case was appealed to this court, SO F. (2d) 194, 
and, while we entirely agreed with the learned District 
Judge that the defendant was guilty of unfair competi¬ 
tion and the plaintiff was entitled to full protection, we 
held that the word ‘Mechanics' was a descriptive term, 
belonged to the public, and plaintiff was not entitled to 
the exclusive use of the word to designate its magazine, 
but that the defendant, if it used the word as a part of 
the name of its magazine, must do so in such manner as 
would distinguish its magazine from the plaintiff's and 
thus prevent deception to the purchasing public.” 

The case of Photoplay Publishing Company v. La Verne 
Publishing Company, 3 Cir., 269 F. 730, was a suit to re¬ 
strain infringement of a trade-mark and unfair competition, 
brought by the publishers of “Photoplay Magazine” against 
the publishers of a magazine entitled “Photo-Play Journal.” 
The court held that the plaintiff’s trade-mark was descriptive 
and could not be exculsively appropriated, but held in favor 
of the plaintiff on the charge of unfair competition, on the 
ground that the similarity of titles was such as to cause con¬ 
fusion and deception. However, in the later case of Fawcett 
Publications v. Popular Mechanics Company, supra, the 
same court stated (SO F. 2d 197): 

“It may be that the decrees went too far in absolutely 
enjoining the use of descriptive words in the Photoplay 
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and Dyanshine cases for the reason that being descrip¬ 
tive words they could not be exclusively appropriated.” 

The “Dvanshine” case was that of Barton, et at., v. Rex- 
Oil Company, Inc., 2 F. 2d 402, in which it was held that the 
word “Dyanshine” was invalid as a technical trade-mark, 
because it is descriptive; but the court decided the case in 
favor of the plaintiff because it was shown that the defend¬ 
ant was guilty of unfair competition in attempting to deceive 
the public. The court found that the defendant had used 
very “dubious tactics” to get business away from the plain¬ 
tiff. In its opinion, at page 404, the court said: 

“The law governing trade-marks is but a branch of the 
law regulating trade competition. The policy of this law 
is to foster, not to hamper, competition and it permits a 
monopoly in the use of a trade-mark only when it has 
become the absolute and exclusive property of the first 
user—good against the world. A merely descriptive 
name can never become such property, Warner & Co., v. 
Lilly & Co., 265 U. S., 526, 44 S. Ct. 615, 68 L. ed., 1161; 
and the utmost the first user of such a name after it has 
acquired a secondary meaning can insist upon is that 
no one shall use it against him in an unfair way. Ac¬ 
cordingly, the second user becomes an infringer only 
when he makes an unfair use of the mark. 2sot any 
competition, but only unfair competition on the part of 
such user is actionable.” 

In Collegiate World Publishing Company v. Du Pont Pub¬ 
lishing Company, et al., 14 F. 2d 158, the plaintiff, publisher 
of the magazine “College Humor,” accused the defendants of 
trade-mark infringement and unfair competition by publish¬ 
ing a magazine entitled “College Comics” and by imitating 
the dress-up of the plaintiff’s magazine. The trial court 
adopted as its opinion the report of a master in chancery, in 
which it was stated (pp. 159-161) : 
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‘‘The words composing the name College Humor are 
common words, and as used by plaintiff are descriptive 
of its magazine, the word ‘humor’ describing the char¬ 
acter of the contents and the word ‘college’ the source 
from which the material is obtained or the activities to 
which it relates.” 

* * * * 

“The plaintiff claims that the similarity of defendants’ 
name ‘College Comics’ and the slogan ‘College Wit—The 
World’s Best Humor’ to plaintiff’s name, and the resem¬ 
blance in the dress-up of the two magazines, have caused 
confusion among purchasers, and that plaintiff has been 
injured thereby.” 

* » # * 

“Similarity in names of magazines dealing with the 
same subject is not unusual, but on the contrary is quite 
common, such as Popular Science, Popular Mechanics; 
Outdoor Life, Outdoor Recreation; Field and Stream, 
Forest and Stream; Boy’s Life, Boy's Magazine; Ladies 
Home Journal, People's Home Journal; Radio Doings, 
Radio Digest, Radio World, Radio Age, Radio Progress, 
Radio News, Radio Broadcast; Motor, The Motor, Motor 
Transport, Motor Record, Motor World, Motor Age, 
Motor Life; etc.” 

* * * * 

“The plaintiff’s trade-mark is invalid. A name that 
is merely descriptive of the qualities or composition of 
an article, and the primary meaning of which others may 
employ with equal truth, for the same purpose, cannot 
be monopolized as a trade-mark.” 

The foregoing decision -was affirmed by the Circuit Court 
of Appeals, 7th Circuit, (25 F. 2d 1018). That court said: 

“From a careful examination of the record in this 
case, we conclude that the findings of the master fully 
and fairly present the facts, and that the master and the 
District Court reached the right conclusion.” 
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In the case of Warner and Company v. Lilly and Company, 
265 U. S. 526, 528; 44 S. Ct. 615, 616, the Supreme Court 
ruled that the defendant was guilty of unfair practices in at¬ 
tempting to “palm off” its products as those of the plaintiff. 
But, referring to the trade-mark names involved, that court 
held that: 

“A name which is merely descriptive of the ingredi¬ 
ents, qualities or characteristics of an article of trade 
cannot be appropriated as a trade-mark and the ex¬ 
clusive use of it afforded legal protection. The use of a 
similar name by another to truthfully describe his own 
product does not constitute a legal or moral wrong, even 
if its effect be to cause the public to mistake the origin 
or ownership of the product.” 

A recent case is that of Colburn r. Puritan Mills, Inc., 108 
F. 2d 377, 378, in which the court said: 

“While willing to protect, by injunctive relief, any 
valid trade-mark against invasion by a competitor, 
courts cannot, and will not, permit the holder of such a 
valid trade name (particularly when, as here, it is de¬ 
scriptive) to extend the rights which arise therefrom to 
drive a competitor from a field legitimately open to him 
or to any one else.” 

An excellent discussion of the questions involved in this 
case is found in the opinion of the Circuit Court of Appeals, 
2d Circuit, in Warner Publication, Inc. v. Popular Publicar 
tions, Inc., 87 F. 2d 913. 

See also: 

Mirrolike Mfg. Co., Inc. v. Dcvoe d Raynolds Co., 
Inc., 3 F. 2d 846, S47, 

In re National Phonograph Co., 29 App. D. C. 142, 

Glenmore Distilleries Co. v. National Distillers 
Products Corporation, 23 F. Supp. 928, 
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Armstrong Paint & Varnish Works v. Nu-Enamel 
Corp., 305 U. S. 315, 59 S. Ct. 191, 83 L. ed. 183. 

Plaintiff contends, in its brief at page 41, that even though 
the title of its magazine is held to be descriptive, the plain¬ 
tiff's right to prevail in this suit may be rested upon the 
doctrine of “secondary meaning.” That doctrine, and its 
application to this case, is discussed below. 


HI. 

The title of plaintiff’s magazine has not acquired a 
“secondary meaning”. 

The plaintiff relies strongly on the principle, which is well 
recognized, that even though a word or combination of words 
is incapable of becoming a valid trade-mark, yet if it has, by 
a sufficiently long and exclusive use, acquired such a second¬ 
ary meaning as to indicate that the goods to which it is ap¬ 
plied are made by a particular manufacturer or are put on 
the market by a particular vendor, its use by another on 
similar goods in such a way as to be likely to deceive pur¬ 
chasers will be restrained as unfair competition. However, 
the facts of this case are not such as to permit that principle 
to be applied. In the first place, the plaintiff did not enjoy 
the exclusive use of the title “Aviation” prior to the first 
publication of the defendants’ magazine, “American Avia¬ 
tion.” Secondly, there has been no showing of unfair prac¬ 
tices on the part of the defendants in this case and, as 
pointed out by the authorities cited below, the doctrine, of 
“secondary meaning” does not give to the plaintiff the right 
to appropriate exclusively the title which it has adopted for 
its magazine. 
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Undisputed facts which have been presented in this case 
(R. 174-176; lifts. Ex. 2 to 5 incl.) refute plaintiff’s claim 
that it has acquired any rights, as against the defendants, on 
the principle of ‘‘secondary meaning.” That evidence shows 
that others have, in some cases for many years, used the 
word “Aviation” as an essential, dominant and descriptive 
feature and part of the titles for their magazines. The maga¬ 
zines to which we particularly refer are “Popular Aviation,” 
“Commercial Aviation,” and “Canadian Aviation” (Dfts. Ex. 
2, 3, 4 and 5). All of those magazines are distributed in the 
United States, and the magazine “Popular Aviation” has the 
largest circulation of any magazine in the aviation industry 
(R. 175). 


The plaintiff's rights would be no stronger, however, even 
if it should be held that the title to its magazine has acquired 
a “secondary meaning” as delined by the authorities. There 
are many decisions, some of which are cited below, which 
establish the principle that the first user of a trade-mark 
name which has acquired a secondary meaning cannot pre¬ 
vent others from using that name to properly describe and 
entitle 1 their products but can only be protected against un¬ 
fair ami fraudulent use of that name bv others. 

% 

A leading case on this subject is that of Elgin Xational 
Watch Company v. Illinois Watch Case Company , ct al., 179 
U. S. 665, 21 S. Ct. 270. In that case, the Supreme Court 
held that the geographic name “Elgin'’ could not be regis¬ 
tered so as to give the Elgin Watch Company an exclusive 
right to the use of that word as the name of watches and 
that, even though the name “Elgin'’ may have acquired a 
secondary meaning by reason of its long use by that com¬ 
pany, the plaintiff was entitled only to protection against 
the use of the word by others in such a way as to constitute 
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a fraud, and that the right to relief must be based on the 
fact that the defendant was using the word as an instrument 
of fraud. 

The Supreme Court again discussed this subject, in 
deciding the case of Kellogg Company v. National Biscuit 
Company , 305 U. S. Ill, 118, 59 S. Ot. 109, 113, as follows: 

“It is contended that the plaintiff has the exclusive 
right to the name ‘Shredded Wheat,’ because those 
words acquired the ‘secondary meaning’ of shredded 
wheat made at Niagara Falls by the plaintiff's predeces¬ 
sor. There is no basis here for applying the doctrine of 
secondary meaning. The evidence shows only that due 
to the long period in which the plaintiff or its predeces¬ 
sor was* the only manufacturer of the product, many 
people have come to associate the product, and as a con¬ 
sequence the name by which the product is generally 
known, with the plaintiff's factory at Niagara Falls. 
But to establish a trade name in the term ‘shredded 
wheat' the plaint iff must show more than a subordinate 
meaning which applies to it. It must show that the 
primary significance of the term in the minds of the 
consuming public is* not the product but the producer. 
This it has not done. The showing which it has made 
does* not entitle it to the exclusive use of the term 
shredded wheat but merely entitles it to require that 
the defendant use reasonable care to inform the public 
of the source of its product.” 

See also: 

Armstrong Paint A Varnish Works r. Xu-Enamel 
Corp.y 305 U. S. 315, 334-336, 59 S. Ct. 191, 201, 

Columbia Mill Co. r. Alcorn, et al., 150 U. S. 460, 
14 S. Ct. 151. 

Two recent decisions of United States District Courts sup¬ 
port our contention that the plaintiff cannot claim the ex- 
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elusive right to use the word “Aviation” as a trade-mark for 
magazines, because of the fact that, prior to the publication 
of defendants* magazine, the plaintitf did not enjoy the ex¬ 
clusive use of that word. See: 

Corning Glass Works r. Pasmantier, 30 F. Supp. 

477, 482,' 

Ella ij Stores, Inc. r. Saritz, 30 F. Supp. 462. 

IV. 

The two magazines are not similar in appearance, for¬ 
mat, content or purpose. 

In its bill of complaint the plaintiff charged (R. 10, 11) 
that the defendants have imitated the format, style, and 
title display of the plaintiff's magazine, and have done so 
“contriving to injure the said plaintiff.** This charge is suf¬ 
ficient lv answered bv a casual examination of the cover 
• * 

pages of the two magazines. 

In attempting to support its contention that the defend¬ 
ants have imitated the appearance of its magazine, the plain¬ 
tiff has endeavored to point out a similarity in the type of 
lettering used in printing the names or titles of the respective 
publications on their cover pages. Because of the fact that 
the name of the plaintiff's magazine is displayed in upper 
case lettering, while the defendants use lower case lettering 
for all except the initial letters of the title of their magazine, 
the only similarity which the plaintiff has been able to show 
is the use by the defendants of those upper case initial letters, 
and the plaintiff attempts to show that the initial leter “A” 
used by the defendants is printed with type similar to that 
used by the plaintiff in printing the initial letter of the title 
of its magazine. However, an examination of the plaintiffs 
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magazines, which are in evidence, reveals the fact that the 
plaintiff varies, from time to time, the type used in print¬ 
ing the initial and other letters of its magazine title. This 
variation in the design and display of the title “Aviation” 
precludes the plaintiff from claiming any exclusive right to 
any such design or display. 

In paragraph 19 of its bill of complaint (R. 8), the plain¬ 
tiff alleges that the defendants use the title or trade-mark, 

“American 

AVIATION,” 

the plain inference being that the defendants display the 
word “Aviation” more prominently than the word “Amer¬ 
ican,” presumably in an effort to confuse and deceive the 
public. Of course, no evidence was offered to substantiate 
such a charge, and none could be found. 

One of the charges made in the bill of complaint is that 
the plaintiff displays on the cover pages of its magazine the 
slogan “The Oldest American Aeronautical Magazine,” and 
that the defendants have imitated the plaintiff by adopt¬ 
ing the slogan “The Independent Voice of American Aero¬ 
nautics,” which is displayed on the cover pages of the 
defendants’ magazine. Aside from the fact that these 
two slogans are different and consist of words in general 
use which are not subject to exclusive appropriation by 
either party, and the fact that, as the trial justice stated in 
his opinion (R. 212), the slogans are printed inconspicuously 
in small type and are not likely to cause confusion, we find 
also that the plaintiff is not consistent in the wording of its 
alleged slogan, for we find it worded differently on its letter¬ 
heads (Dfts. Ex. 1). 

The essential difference between the content and primary 
mission of these publications, as explained in detail by the 
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defendants’ witnesses, is clearly reflected in the striking dif¬ 
ference between the appearance of each. 

V. 

There is no evidence of unfair competition. 

Although the bill of complaint contains very broad and 
serious charges of unfair competition by the defendants, no 
evidence was offered to support those charges. To cite an 
example of such an unsupported charge, it will be seen that 
the plaintiff alleged that the defendants published and dis¬ 
tributed an “inferior” publication which was dressed up to 
imitate the plaintiff's magazine, seeking to entice the plain¬ 
tiffs customers. Not one word of proof was offered to sub¬ 
stantiate such a charge. In fact, the managing editor of 
the plaintiff’s magazine, Mr. Neville, testified (R. 128) that 
“American Aviation” is a very good magazine. There was 
no evidence even tending to show that the defendants or any 
of their agents, employees or dealers ever attempted to de¬ 
ceive the public, and there was no evidence tending to show 
a wrongful intent on the part of the defendants. 

In Pulitzer Publishing Company r. Houston Printing Com- 
]>(tuy. 11 F. 2d 834, 836, the court said: 

“Relief on the ground of unfair competition cannot 
properly be awarded, in the absence of proof of wrong¬ 
ful conduct and at least probable substantial injury 
therefrom to the business of the complaining party.” 

The same principle was expressed differently in the more 
recent case of Leicis r. Vendome Bags, Inc., 108 F. 2d 16, 18, 
in which the court stated: 

“The essence of the wrong of unfair competition is 
selling the goods of one manfucturer or vendor as those 
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of another, and unless the defendant passes off its goods 
as those of the plaintiff the action fails.” 

In the case of Socony-Yacuum Oil Co., Inc. v. Rosen, 108 
F. 2d 632, 635, the court said: 

“The rule is well-settled that nothing less than con¬ 
duct tending to pass off one man's merchandise or 
business as that of another will constitute unfair 
competition.” 

See also Brown Chemical Company r. Meyer, 139 U. S. 540, 
11 S. Ct. 625. 

It appears from its brief that the plaintiff does not now 
seriously contend that the defendants have been guilty of un¬ 
fair competition except such as is, according to plaintiff's 
contentions, involved in the alleged similarity of appearance 
of the two publications. That charge having been fully 
answered in the foregoing part of this brief, we find that 
there is no other charge of unfair competition which was 
supported by any proof whatever. 

The court below has very properly found (R. 214) that 
the defendants have not been guilty of unfair competition. 

VI. 

There is no substantial evidence of confusion, or likeli¬ 
hood of confusion, between the two magazines. 

The trial court, in its findings of fact (R. 214) stated that 
“there has been no substantial confusion between the two 
publications on the part of subscribers or readers thereof, 
there being no evidence of actual confusion on the part of 
any news stand purchaser or subscriber.” 
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The plaintiff made a very serions effort to show evidence 
of confusion. The record shows (K. 99-100, 161) that offi¬ 
cers, employees, and representatives of the plantifif corpora¬ 
tion were instructed, after publication of the defendants’ 
magazine began, to report all instances of confusion between 
the two publications, for the specific purpose of accumulat¬ 
ing evidence to be used at the trial of this case. Notwith¬ 
standing this concerted effort, which appears to have covered 
a period of more than two years, the plaintiff was unable to 
show even one instance of confusion between the two publi¬ 
cations on the part of a subscriber or news stand purchaser 
of either magazine. The plaintiff makes much of what it terms 
evidence of confusion, but a close scrutiny of that evidence 
discloses that, as in the instance involving the witness Ennis 
(Plf. Ex. S; R. 74, 80-81, and 17S-179) it consisted mostly of 
a few instances involving persons (not subscribers or pur¬ 
chasers) who were confused as to the identity of certain in¬ 
dividuals connected with these magazines, rather than as to 
the magazines themselves. Another example of such a case is 
shown by Plaintiff's Exhibit S-l (R. 233). 

Typical of the evidence offered by the plaintiff, in its effort 
to prove instances of confusion, are Plaintiff's Exhibits S-2 
and S-3 (R. 234, 235), which w*ere offered by the plaintiff 
without any supporting evidence tending to show how or 
why these tw'o envelopes w*ere addressed as they appear to 
have been. 

Because of the absence of any proper evidence showing 
actual confusion between the two magazines, the plaintiff 
has apparently considered it necessary to go to rather ex¬ 
treme lengths in an effort to offer some kind of proof tend¬ 
ing to show such confusion. The plaintiff has even at¬ 
tempted to show' that the editor of “American Aviation” 
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(the defendant Parrish) has confused his magazine with 
that of the plaintiff. We refer to the incident related by 
the witness Stubblefield (R. 157, 160), and by the defendent 
Parrish (R. 208-209). The testimony relating to this inci¬ 
dent is incompletely presented in the appellant’s brief (pp. 
25-27). The testimony shows that Mr. Parrish did not con¬ 
fuse the two magazines, either in his own mind or by a slip of 
the tongue, as plaintiff’s counsel state in their brief. Re¬ 
ferring specifically to the sentence beginning at the bottom 
of page 26 of appellant’s brief, we are obliged to call the 
court’s attention to the fact that there is no foundation what¬ 
ever for the charges made therein by plaintiff’s counsel. 
That sentence contains a charge that Mr. Parrish has habit¬ 
ually misrepresented himself and his employment, although 
there is not one shred of evidence that he has ever done so. 

We are constrained to pick out another of the inaccurate 
statements made in appellant’s brief. At page 31, plaintiff’s 
counsel state: 

“Moreover plaintiff’s magazine is ofttimes referred to 
by the name ‘American Aviation’ * * 

No reference to the record accompanies that statement be¬ 
cause there could be no such reference. There was not one 
word of evidence which could be said to support such a state¬ 
ment, which is obviously intended to convey the impression 
that, prior to the publication of the defendants’ magazine, 
the plaintiff’s publication had been popularly known by the 
name “American Aviation” as well as by its correct name. 

As is stated above, there was no evidence offered to show 
confusion on the part of any purchaser or subscriber of these 
magazines. The plaintiff did, however, offer some letters 
(R. 239, 240), which were not supported by any explanatory 
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testimony, tending to show that a purchaser of a small 
classified advertisement had erroneously placed its order for 
such advertising with the magazine “American Aviation,” 
later cancelling that order and placing its advertising order 
with the magazine “Aviation.” The plaintiff suffered no loss 
on this transaction, and there was no evidence tending to 
show that this advertiser's confusion, if any such actually 
existed, was caused by any similarity in the titles or appear¬ 
ance of the magazines. In fact, it may just as well be argued 
that that advertiser was more guilty of carelessness than of 
confusion. One of the plaintiff's witnesses, Mr. Xewbold, 
handles advertising for the magazine “Aviation” in a large 
area of the United States (It. 105). If there had been any 
cases of actual confusion among advertisers, he should have 
known about them, but apparently none had ever come to 
his attention. 

Of course, the defendants could not affirmatively prove 
that there have never been any instances of confusion on 
the part of subscribers or purchasers of the two magazines. 
That would be an impossible task which the defendants 
were not required to undertake. We did, however, give the 
trial court the benefit of the testimony of men prominent 
and widely acquainted in the various branches of the world 
of aeronautics, who were in a position to know the facts 
which were of interest to the court on the question of 
confusion. 

On that question, we invite the attention of this Court 
to the language adopted by the court as its opinion in the 
case of Collegiate World Publishing Company v. Du Pont 
Publishing Company, et al 14 F. 2d 158, as follows: 

“There was some confusion, but it was due to the 
carelessness or inattention of dealers and purchasers 
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who did not know a new magazine had come out. Such 
confusion is to be expected at first, where a new magazine 
enters the field dealing with the same general subject- 
matter as a magazine already on the market. This con¬ 
fusion was negligible, and would soon disappear as the 
reading public came to know there were two magazines 
dealing with the humorous side of college life. The 
confusion that existed was due to the fact that plaintiff 
selected descriptive words for its name.-’ 

Absence of any real confusion between the two magazines 
is indicated by the testimony, given by disinterested wit¬ 
nesses, to the effect that many people purchase and read both 
magazines. Even the plaintiff's witness, Mr. Leslie E. 
Neville, who is the Managing Editor of the magazine 
“Aviation”, testified that the same group of purchasers, 
generally, reads both magazines. These facts support de¬ 
fendants’ contentions that the two magazines differ in their 
content and scope, and that each of them fills a different 
and distinct need which the other does not. 

We must concede that there are a number of decisions 
which hold that it is not necessary for a plaintiff, in a case 
such as this, to prove actual cases of confusion if it can prove 
that the unfair competition practiced by the defendant, or 
the similarity of the two trade-marks involved, is likely to 
result in substantial confusion and is likely to cause a sub¬ 
stantial number of purchasers to be deceived into buying the 
product of the defendant in the belief that they are purchas¬ 
ing the product of the plaintiff. The facts of this case do not 
indicate any such likelihood. The fact that these magazines 
are sold only to a limited and discriminating class of pur¬ 
chasers (R. 212, 213), is an important fact in this case. The 
facts of this case are quite different from those which existed 
in the case of Neic Metropolitan Fiction, Inc. v. Dell Publish - 
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ing Company, 57 App. D. C. 244,19 F. 2d 718, in which this 
Court said: 

“It may also be noted that this class is not composed 
of discriminating buyers; the record, indeed, contains 
testimony to the effect that ‘the type of people who 
read “Marriage” and “Marriage Stories” are usually of 
the same intelligence of a normal school child of 11 
years of age'.” 

See also John Morrell & Company v. Doyle, et al., 97 F. 
2d 232, 237. 

VII. 

The cases cited in plaintiff’s brief do not support its con¬ 
tentions. 

In their brief, counsel for the plaintiff cite fifty cases as 
supporting the contentions which they advance. We shall 
refer briefly, below, to each of those cases except a few which 
were cited in support of some principles of law about which 
there is no dispute in this case. Our reference to those 
cases will be in the order in which they appear in the 
plaintiffs brief filed herein. 

Photoplay Publishing Company v. La Verne Publishing 
Company, Inc., et al., 269 F. 730. That this case does not 
support the plaintiff's contentions is indicated by the later 
case of Faiccett Publications, Inc. v. Popular Mechanics 
Company, SO F. 2d 194, 197, which is cited on page 9 of 
this brief. 

Rice-Stix Dry Goods Company v. Schicarzcnbach- 
Huber Company, 47 App. D.C. 249. This was an appeal 
from a decision of the Commissioner of Patents in a trade¬ 
mark interference. This case turned on the question of 
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which party had first used the trade-mark “Society” in 
trade. As obiter dicta, the court stated the general proposi¬ 
tion that the registration of a mark establishes prima facie 
ownership. 

Robertson, ct al., v. U. 8. Ex Rel. Baldicin Company, 52 
App. I). C. 368, 287 F. 942. In that case this Court said: 

“The registration of a mark conveys no property 
right.” 

Autoline Oil Company v. Indian Refining Company, 3 F. 
2d 457. In that case the court dismissed the bill of complaint 
and said (p. 464) : 

“The evidence does not bear out the contention that 
there was an attempt on the part of the defendant to 
palm off its goods as those of the complainant or that 
the acts of the defendant tended to produce such result.” 

United Drug Company v. Theodore Rectanus Company, 
248 U. S. 90, 39 S. Ct 48. This case is cited in support of 
the proposition that the exclusive right to the use of a 
trade-mark is founded on priority of appropriation. We 
concede that priority of use is one factor which must be 
considered by the court in a trade-mark infringement case 
but it is only one of many factors to be taken into account. 
The case cited is not similar to the instant case. It involved 
the use of the word “Rex” as a trade-mark for drugs. The 
Supreme Court held that the plaintiff could not prevail and 
affirmed the decision of the lower court which ordered the 
bill of complaint dismissed. 

Canal Company v. Clark, 13 Wall. 311. In this case the 
Circuit Court had dismissed the plaintiff's bill seeking to 
restrain the defendant from using the name “Lackawanna” 
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for coal. In affirming this decision, the Supreme Court 
stated (pp. 323, 324): 

“Hence the trade-mark must either by itself, or by 
association, point distinctively to the origin or owner¬ 
ship of the article to which it is applied. The reason 
of this is that unless it does, neither can he who first 
adopted it be injured by any appropriation or limitation 
of it by others, nor can the public be deceived.” 

* * * * 

“And it is obvious that the same reasons which forbid 
the exclusive appropriation of generic names or of those 
merely descriptive of the article manufactured and 
which can be employed with truth by other manufac¬ 
turers. apply with equal force to the appropriation of 
geographical names, designating districts of country.” 

Amoskcag Mfg. Co. »*. Trainer, 101 U.S. 51. In that case 
the Supreme Court affirmed a decree dismissing the plain¬ 
tiffs bill of complaint, holding that there was no infringe¬ 
ment, the marks being descriptive of the quality of the goods 
and the labels being dissimilar. 

Armstrong Paint and Varnish Works r. Xu-Enatncl Corp., 
305 l\ S. 315, 59 S. Ct. 191, 83 L. ed. 183. The Supreme Court 
said in this recent decision (59 S. Ct. 201) : 

“‘Xu-Knamel* is descriptive of the enamels in issue. 
The use on the numerous other articles of respondent’s 
manufacture, in its advertising, on store window 
valances, on electric and other displays, and as the 
name of many stores and the s*ign of several thousand 
dealers, justify petitioner’s concession that the name 
means respondent and respondent's products only and 
the word distinguishes its goods from others of the same 
class. But a mark which is descriptive is not a good 
trade-mark at common law.” 
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“Here we have a secondary meaning to the descriptive 
term, ‘Xu-EnameP. This establishes, entirely apart 
from any trade-mark act, the common law right of the 
Xu-Enamel Corporation to be free from the competitive 
use of these words as a trade-mark or trade name. As 
was pointed out in the Davids Co. Case, in considering 
the ten-year clause of the 1905 act, 15 17. 8. C. A. §85, 
this right of freedom does not confer a monopoly on the 
use of the words. It is a mere protection against their 
unfair use as a trade-mark or trade name by a competitor 
seeking to palm off his products as those of the original 
user of the trade name.” 

Metcalf v. Hanover Star Milling Co., 204 F. 211. There 
is no dispute as to the principle for which this case is cited 
as authority. However, this decision was reversed by the 
Supreme Court. See 240 U. S. 403, 36 S. Ct. 357. 

Block r. Jung Arch Brace Com pang, 300 F. 30S. In this 
case the Circuit Court of Appeals, 6tli Circuit, affirmed a 
decision of the District Court denying an injunction on the 
ground that the words used by the defendant as its trade¬ 
mark were not similar to those used by the plaintiff. 

T ha (Ulcus Davids Company v. Davids, 233 U. S. 461, 34 
S. Ct. 648. This case is not at all similar to the instant 
case. It involved the right to the use of proper names as 
trade-marks, under the ten-year provision of the Trade-Mark 
Act of 1905. 

Hall d- Ruckel r. Ingram, 2S App. D. C. 454. This was not 
a trade-mark infringement or unfair competition suit, but 
was an appeal from a decision of the Commissioner of 
Patents who had held that the word “Zodenta”, as a trade¬ 
mark for a dentifrice, did net resemble the word “Sozodont” 
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so closely as to be likely to deceive purchasers. The decision 
of the Commissioners of Patents was affirmed. 

Vogue Company v. Brent a no's, 261 F. 420. The distinction 
between the case cited and the instant case is clearly pointed 
out by the Circuit Court of Appeals, 2nd Circuit, in the case 
of Warner Publication , Inc. v. Popular Publications , Inc., 
87 F. 2d 913, 914, in which the court said: 

“We think the words ‘Ranch Romances’ are no less 
descriptive than were other magazine titles which have 
been held invalid trade-marks, namely, ‘Photoplay 
Magazine,’ ‘College Humor,’ ‘Popular Mechanics’. 
Photoplay Pub. Co. r. La Verne Pub. Co. (C. C. A. 3) 
269 F. 730: Collegiate World Pub. Co. r. Du Pont Pub. 
Co. (I). C.) 14 F. (2d) 158, affirmed (C. C. A. 7) 25 F. 
(2d) 1018: Faiecctt Publications r. Popular Mechanics 
Co. (C. C. A. 3), 80 F. (2d) 194, 196, dictum. The 
court below cited in support of its ruling Vogue Co. v. 
Brentano's (D.C.S.D.jtf.Y.) 261 F. 420 and New Metro¬ 
politan Fiction r. Dell Pub. Co., 57 App. D.C. 244, 19 F. 

1 2d) 718. Roth are distinguishable from the case at 
bar. Even if the title ‘Vogue’ might be thought descrip¬ 
tive of those portions of the magazine devoted to fashions 
in women's dress, it could not be deemed descriptive of 
other portions, which dealt with architecture, art, the 
stage, and home decoration. As* .Judge Knox' opinion 
states, the plaintiff's use of the word was ‘arbitrary 
and somewhat fanciful* rather than descriptive.” 

Ileublcin r. Adams, 125 F. 782. This case, decided in 1903 
by the Circuit Court for the District of Massachusetts, 
resulted in a decree for the plaintiffs. It did not involve the 
use of descriptive words as trade-marks. The plaintiffs had, 
for a number of years, sold bottled cocktails under the name 
“Club Cocktails”. The defendants, in 1900, started selling 
“Boston Club Cocktails'’, and were restrained. So far as 
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we have been able to ascertain, there was no appeal from this 
decision. 

In re: S. C. Ilcrbst Importing Company, 30 App. D.C. 
297. This was not a trademark infringement or unfair 
competition suit, but was an appeal from a decision of the 
Commissioner of Patents denying to the appellant the right 
to register a trade-mark. The decision of the Commissioner 
of Patents was affirmed. It will be noticed that the trade¬ 
mark words involved in this case were not descriptive words 
but were arbitrarv or fanciful. 

Peter Schocnhofen Bracing Company v. Maltine Com¬ 
pany, 30 App. D.C. 340. This was an appeal from a decision 
of the Commissioner of Patents. The decision in this case 
did not, as indicated in appellant’s brief at page 46, rest 
principally on the ground that both trade-marks included 
the word “Maltine”. The court found that the appellant 
had been guilty of misrepresenting its product and in so 
presenting its trade-mark name as to constitute an obvious 
attempt, on the part of the appellant, to cause confusion 
between its goods and those of the appellee. The principal 
ground on which the appellant was denied the right to 
register its trade-mark was that the application sought the 
registration of a trade-mark for beverages, particularly lager 
beer, but the labels used in selling appellant's product de¬ 
scribed it as a medicine and tonic. 

The E. Kahn's Co. r. The William Schludcrber-T. J. 
Kurdlc Co., 20 T.M. Rep. 145. This was not, as stated in 
appellant's brief at the bottom of page 46, a court decision, 
and it was not, as there indicated, a case in which a subse¬ 
quent user differentiated his mark from that of the prior 
user by the addition thereto of the word “American". In 
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this case, the prior user and registrant sold hams and other 
packers’ products under the name “American Beauty”. His 
products had become popularly known also by the names 
“Beauty” and “Beauties”; and on that ground the Com¬ 
missioner of Patents denied to a competitor the right to 
register the name “Beauties” as a mark for similar products. 

Ex parte Crowley Milner rf- Co., 6 T.M. Rep. 594. This, 
likewise, was not a court decision but was a decision of the 
Commissioner of Patents, denying an application for the 
registration of the name “American Queen” as a trade-mark 
for gloves. Obviously this case, which did not involve de¬ 
scriptive words, could not here be considered as an authority. 

Schirartz r. Meiorwitz, 6 T.M. Rep. 9S. This case was 
decided by the New York Supreme Court, New York County, 
Special Term, Part I, on December 27, 1915. The plaintiff 
operated a restaurant under the name “Little Hungary”. 
The defendant subsequently opened a restaurant which he 
called “Broadway Little Hungary”. A motion for an injunc¬ 
tion was granted. The facts of the instant case are obviously 
not at all similar to those of the case cited. 

Ex parte Durham Duplex Razor Co., 1912 C.D. 209. This 
was not a court decision but is a report of proceedings in 
the Patent Office in which the Commissioner of Patents 
affirmed a decision of the examiner who denied an applica¬ 
tion for the registration of a trade-mark on the ground that 
the applicant had so designed and presented its trade-mark 
words as to make them appear confusingly similar to a pre¬ 
viously registered mark. 

Western Grocer Co. v. Caffarelli Bros., 108 S.W. 413. 
This decision of the Court of Civil Appeals of Texas was 
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reversed by the Texas Supreme Court, on writ of error. See 
Caffarelli Bros. v. Western Grocer Co., 102 Texas 104. 

Anheuser-Busch, Inc. r. Power City Brewery, 28 F. Supp. 
740. This was a decision by the District Court for the 
Western District of New York on a motion for a preliminary 
injunction. The motion was granted and the plaintiff was 
required to give an indemnity bond. Obviously this case did 
not involve the use of descriptive words. 

Groceteria Stores, Inc. r. Tibbett, 162 Pac. 54. This case 
was decided under a statute of the state of Washington. 
The court held that the word “Groceteria” (inaccurately 
spelled in plaintiff's brief) is a coined, fanciful word not in 
general use in the English language. 

Safety Storage Co. v. Lupenski, et al., 17 T.M. Rep. 120. 
This decision by the Court of Chancery of New Jersey, on 
February 14, 1927, rested on the court’s holding that the 
word “Safety” was not descriptive of the plaintiff’s business. 

Boy Scouts of America v. Winchester Repeating Arms Co., 
15 T.M. Rep 142. This, also, was not a trade-mark infringe¬ 
ment or unfair competition suit, but a decision of the Com¬ 
missioner of Patents. 

Leon Cohn v. Renaud, 17 T.M. Rep. 345. This is another 
decision of the Commissioner of Patents, w'hich obviously 
has no application as an authority for the instant case. 

Ammon & Person v. Narragansett Dairy Co., 252 F. 276. 
In this case, decided by the District Court for the Eastern 
District of Rhode Island, the use of descriptive words was 
not involved. The plaintiff used the trade-mark “Queen of 
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the West” for its oleomargerine which had also become 
popularly known as “Queen”. The court granted a decree 
restraining the defendant from using the word “Queen” as a 
trade-mark for oleomargerine. 

Matsell i\ Flanagan, 2 Abb. Pr. Rep. (N.S.) 439. In this 
case, the New York Court of Common Pleas found that the 
defendants’ magazine was “a fraudulent simulation" of the 
plaintiff's magazine and that the defendants were guilty of 
unfair practices. The court said (p. 461): 

“It may be conceded that the plaintiffs have no exclu¬ 
sive right to the name which they have adopted for 
their paper: that in the words used by them no person 
has any exclusive proprietary interest: that they belong 
to the language of the country, and may be employed in 
any way or for any purpose which will not defraud 
individuals or deceive the public.” 

American Grocer Publishing Association v. The Grocer 
Publishing Co., 23 Hun (N.Y.) 398, 51 How. Pr. Rep. 402. 
In this case, the plaintiff published a magazine called 
“American Grocer”. This publication had become popularly 
known as the “Grocer*’, and much of its mail was addressed 
to the “Grocer”, its editor, a Mr. W. H. C. Price, frequently 
called it the “Grocer” in his editorials. After serving for 
many years as its editor, Mr. Price resigned, notifying many 
of the plaintiff's subscribers that he was leaving the plaintiff 
and starting a new publication. He did start a new magazine 
and named it the “Grocer”. He established its offices on 
the same street and in the same block as those of the 
plaintiff. Subsequently the plaintiff moved its offices, and 
the defendant promptly moved its office to a location in the 
same block as the new location of the plaintiff. At Special 
Term, the complaint was dismissed. On appeal (25 Hun 
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398), that decision was reversed and the case was remanded 
for a new trial. From the foregoing statement of facts, it is 
obvious that this was not a case in which the trademark 
name “Grocer” was held to be infringed by the trade-mark 
“American Grocer”, as stated in appellant’s brief at the top 
of page 49. 

Walter v. Emmott, 54 L. F. (Ch.) N.S. 1059. We have not 
been able to locate the reported opinion in this case, which 
is cited in N inis’ “Unfair Competition and Trade-Marks”, 
from which it appears that the decision cited consisted of the 
denial of an application for an interlocutory injunction. If 
that be true, the case supports the opposite of the contention 
advanced by the plaintiff. 

Investor Publishing Co. v. Dobin-son, et al., 72 F. 603 
(1896). This was a decision overruling a demurrer to the 
bill of complaint. The bill alleged that the plaintiff, Investor 
Publishing Company of Massachusetts, published a trade 
journal called “The United States Investor”. The defend¬ 
ants subsequently began a similar publication called “The 
Investor”, and at the head of its editorial column they placed 
the words “Published by the Investor Publishing Company”. 
The bill also alleged that these acts had caused confusion, 
diverted the plaintiff’s trade and caused damage to it. Like 
many other cases cited in the appellant’s brief, this case was 
decided on facts other than the mere similarity of trade-mark 
names. The reference to this case in the appellant’s brief 
would give the impression that in this case the trade-mark 
“The Investor” was held to be infringed by the trade-mark 
“The United States Investor”, but it will be noticed that the 
latter publication was published by the plaintiff, who pre¬ 
vailed on the demurrer. 
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Ex parte Radio Public Relations Bureau, 21 T.M. Rep. 
530. This was not a court decision but a decision of the Com¬ 
missioner of Patents denying an application for the registra¬ 
tion of a trade-mark for a publication on the ground that 
the name and the design in which the name was displayed 
were too similar to the name and design used by another 
publisher of a magazine in the same field. 

Suburban Press r. Philadelphia Suburban Publishing Co., 
227 Pa. 148, 75 A. 1037. This case was not decided, as 
appellant’s brief would indicate, on the basis of the simi¬ 
larity of names alone. The difference between the facts of 
the case cited and those involved in the instant case can best 
be shown by the following quotation from the opinion of 
the court in the case cited: 

“The trial judge finds that the magazine published 
by the appellant bears a striking resemblance to that 
published by the appellee in size, style, character of 
paper, illustrations and printed matter, and in the gen¬ 
eral scheme of the title page, and that the great simi¬ 
larity of names, general appearance and subject matter 
of the two magazines is by design and not by accident. 
The learned judge further finds: ‘It is therefore per¬ 
fectly apparent that one object of the defendant was 
to imitate as nearly as possible the magazine or periodi- 
ehl published by the plaintiff, in general appearance 
and subject-matter of contents, as well as in name, and 
to thereby gain unfair advantage over the plaintiff in 
its trade * * 

E.r parte Selling-Finance Publishing Co., 12 U.S.P.Q. 426. 
This is another decision of the Commissioner of Patents in 
which that officer denied registration of the applicants’ trade¬ 
mark because it was confusingly similar to the trade-mark 
of a prior registrant. 
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Gannett r. Ruppert, 119 F. 221. By the decision cited by 
appellant in its brief at page 50, the plaintiff’s bill of com¬ 
plaint was dismissed on a holding that the title “Comfort” 
was not infringed by the title “Home Comfort”, both used 
on magazines. However, on appeal, that decision was re¬ 
versed on the ground that the title “Comfort” was an 
arbitrary word which was not descriptive of the contents 
of the plaintiff's magazine and that it was infringed by the 
title used by the defendant. See 127 F. 962. 

Social Register Association r. Howard, 60 F. 270. The 
plaintiff in this case published the “Social Register”. The 
defendant subsequently started publishing “Howard's Social 
Register”. A motion for an injunction pendente life was 
granted. The reports do not show what happened to this 
case after the action on this motion. 

Xew York World's Fair 1930, Inc. v. World's Fair Xews, 
Inc., et ah, 10 N.Y. Supp. (2d) 56. This case was not de¬ 
cided solely on the ground of similarity of the trade-mark 
names involved, but on a finding by the court that the de¬ 
fendants had acted in bad faith and with an intent to deceive 
the public. 

The case of Xew Metropolitan Fiction Company, Inc. v. 
Dell Publishing Company, 57 App. D.C. 244, 19 F. 2d 71S, is 
sharply distinguished from the instant case by the portion 
of the opinion which is quoted on page 24 of this brief. 

Art Metal Construction Co. v. Textile Publishing Co., 54 
App. D.C. 75, 294 F. 1006. This was not an unfair competi¬ 
tion or trade-mark infringement suit, but was an appeal from 
the Commissioner of Patents. The case was not decided on 
its merits but on the principle of res judicata, on the ground 
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that the applicant had failed to appeal from the first un¬ 
favorable ruling of the examiner. 

Time Inc. v. Ultcm Publications, Inc., 96 F. 2d 164. The 
decision in this case did not, as indicated by appellant’s 
brief (p. 55), hold that the title “Movie Life” constituted an 
infringement of the trade-mark title “Life”. In the case 
cited, the court said (p. 165): 

“We see no reason to disturb the disposition made 
below* as to the name, ‘Life,’ or the use of block letters. 
Whatever may be the situation after a trial, the plain¬ 
tiff has not yet shown why it should be allowed to 
monopolize the word as a title for a picture magazine, 
and the added fact that it is written in block letters is 
scarcely more than a make-w*eight, if indeed it is as 
much. However, it appears to us that the make-up, or 
‘lav-out’, of the defendant’s cover as a whole is too close 
to the plaintiff’s and that its color ought to be changed. 
* * * While, therefore, the defendant may be able to 
prove upon the trial that no confusion can arise, until 
it does, if it wishes to use the title ‘Movie Life,’ it must 
change the color of the cover so as clearly to distinguish 
from that of the plaintiff.” 

Dell Publishing Company v. Ultem Publications, Inc., 
29 T.M. Rep. 321 (1939). In this case, the court granted an 
injunction on a showing that the defendant’s magazine, 
“Modern Movies”, was imitating, in size and appearance, the 
plaintiff’s magazine, “Modern Screen”. 

Sweet Sixteen Co. v. Siceet “16” Shop, et al., 15 F. 2d 920. 
In this case, it was shown that the plaintiff had built up a 
good business selling “Sw*eet Sixteen” dresses. The defend¬ 
ants entered the plaintiff’s territory and opened a dress 
store which it called “Sw*eet ‘16’ Shop”. A decree of the 
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District Court for the defendants was reversed and the case 
was remanded. As can be seen, this case did not involve the 
use of descriptive words as trade-marks. 

Pulitzer Publishing Co. v. Houston Printing Co., 11 F. 2d 
834. This was an appeal from a decree of the District Court 
dismissing the plaintiff’s bill of complaint. In affirming 
that decree, the court said (p. S36): 

“So far as appears, appellee did not intend or attempt 
to palm off its paper as that of the appellant, and such 
deception was not a natural and probable result of its 
conduct. The two papers are readily distinguishable, 
as they do not resemble each other in type, get-up or 
general appearance. The evidence adduced failed to 
prove wrongful conduct on the part of the appellee, or 
actual or probable deception of ordinary buyers of 
newspapers, having the effect of bringing about pur¬ 
chases of appellee’s paper by persons desiring appel¬ 
lant’s.” 

Fawcett Publications, Inc. v. Popular Mechanics Co., 27 
U.S.P.Q. 116. This case has been fully discussed in an earlier 
part of this brief, beginning on page 8. 

American Tin Plate Co. v. Licking Roller Mill Co., 158 F. 
690 (1902). In this case, definite evidence of wrongful in¬ 
tent and acts on the part of the defendant was shown. The 
use of descriptive words as a trade-mark was not involved. 
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CONCLUSION 

Careful examination of the record in this case, and the 
pertinent authorities, leads inevitably to the following 
conclusions: 

1. That the findings of fact made by the trial court are 
justified and supported by the great weight of the evidence. 

2. That the use of the title “American Aviation” for the 
defendants’ magazine does not constitute an infringement 
of any trade-mark rights which the plaintiff may have ac¬ 
quired in the title of its magazine “Aviation”. 

.O 

• 3. That there is no evidence of unfair competition on the 
* a part of the defendants. 

•V 4. That the decision of the court below' is proper and 
should be affirmed. 

Respectfully submitted, 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepinger, 
Attorneys for Appellees. 



